	NON-COMPETITION AGREEMENT

This NON-COMPETITION AGREEMENT (this “Agreement”) is dated and deemed effective as of __________________, _____, by ____________________ (“Employee”) in favor of ____________________, (“Employer”), with reference to the following facts:

	R E C I T A L S

A.	Employer and Employee have entered into an Employment Agreement as of ________________, _______ (the “Employment Agreement”) pursuant to which Employee has agreed to provide services to Employer at Employer’s business known as _____________________________________________ (the “Practice”) and located at ___________________________________ (the “Premises”).

B.	Employee, in consideration and as a condition of Employer having hired Employee, has agreed to execute this non-compete Agreement.

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and promises contained herein, the parties hereto do mutually covenant and agree as follows:

1.	CERTAIN DEFINITIONS

1.1	Confidential Information.  The term “Confidential Information” means (i) the names of the Persons who at the time of the onset of the employment relationship or at any time within the three (3) years prior to the onset of the employment relationship are or were patients of the Practice, and (ii) the content contained within each of the patient files maintained by the Practice.

1.2	Person.  The term “Person” means any individual, corporation, partnership, governmental jurisdiction or agency or other entity.

1.3	Territory.  The term “Territory” shall mean the area within a ten (10) mile air-radius of the Premises.

1.4	Term.  The term of this Agreement shall commence on the date hereof and shall terminate on the date which is three (3) years following the termination of the employment relationship.

2.	COVENANT NOT TO COMPETE

Employee agrees that he/she will not, during the term of this Agreement, without the prior written consent of Employer, which consent may be withheld by Employer in Employer’s sole discretion,

(i) 	directly or indirectly engage in; or

(ii)	have any interest in (either as a proprietor, partner, co-venturer, investor, member, interest holder, or stockholder) any Person that directly or indirectly is or expects to become engaged in; or

(iii)	assist or render services (whether or not for compensation, and whether as a director, officer, employee, independent contractor, advisor, consultant or lender) to or for any Person that directly or indirectly is or expects to become engaged in 

the practice of optometry or the rendering of optometry care anywhere within the Territory. Provided, however, the covenants set forth in this Section 2 shall not be applicable to the following:

(i) 	any optometric and/or consulting services rendered by Employee for or to Employer at the Practice, or 

(ii) 	beginning two years after the Closing Date, the performance of temporary relief services within the Territory, but outside a five (5) mile air-radius of the Premises, provided that the following conditions are strictly complied with: (a) Employee and the practice owner (the "Owner") where Employee intends to work do not advertise Employee's presence at the practice in any form of media; (b) Employee and the Owner do not solicit or in any way induce any current or former patients of Seller to patronize anyone other than Employer; and (c) Employee does not work more than an aggregate of one hundred (100) days at all optometry practices during any given calendar year and not more than five (5) consecutive days at any one practice.

3.	COVENANT NOT TO SOLICIT OR INTERFERE

Employee agrees that he/she will not, during the term of this Agreement, without the prior written consent of Employer, which consent may be withheld in Employer’s sole discretion, directly or indirectly through the actions of any other Person, whether for their own benefit or for that of another Person,

(i) 	solicit, divert or take away, or attempt to solicit, divert or take away, any individual who is on or at any time following the close of the Escrow an employee of the Practice, or induce or attempt to induce any such employee to terminate his or her employment with the Practice; or

(ii)	solicit, divert or take away, or attempt to solicit, divert or take away any Person who is, upon or at any time following the close of the Escrow, a patient of the Practice, or advise or induce any such Person to not continue as a patient of the Practice; or 

(iii)	take any action or advise or assist any Person to take any action that would impair the goodwill of the business of the Practice.

4.	AGREEMENT NOT TO DISCLOSE CONFIDENTIAL INFORMATION

Employee agrees that he/she will not, during the term of this Agreement or at any time thereafter, without the prior written consent of Employer, which consent may be withheld in Employer’s sole discretion, directly or indirectly through the actions of any other Person, disclose to any Person any Confidential Information or make use of any Confidential Information. 
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5.	CONSIDERATION 

Consideration for the covenants and agreements of Employee contained herein, Employer has agreed to pay Employee the sum of _______________________ Dollars ($__________) as part of and not in addition to the employee's pay. Employee hereby acknowledges that Employer has been materially induced to enter into the Employment Agreement and make the payments provided for thereunder in reliance on Employee’s execution of this Agreement, such execution of this Agreement being a condition precedent to Employer’s obligation to consummate the Employment Agreement and agreement to comply with the covenants and agreements contained therein.

6.	NOTICES

Whenever, under the terms of this Agreement, notice is required or permitted to be given by one party to the other party, such notice shall be in writing and shall be deemed to have been sufficiently given if emailed or if deposited in the United States mail, in a properly stamped envelope, certified or registered mail, return receipt requested, addressed to the party to whom it is to be given, as follows:
	   
    If to Employer:  
 
 
    
	
_______________________________________
_______________________________________
_______________________________________
Email: _________________________________

	    
If to Employee:



	
_______________________________________
_______________________________________
_______________________________________
Email: _________________________________
_________________________________


or at such address designated by any party in accordance with this paragraph. Any written notice shall be deemed effective upon receipt if sent by certified or registered mail as provided above, courier or personal delivery or upon rejection if sent by certified mail, courier or attempted personal delivery.

7.	MISCELLANEOUS PROVISIONS

7.1	Governing Law.  This Agreement shall be governed by and its terms construed in accordance with the laws of the State where the Practice is located without reference to its conflict of laws rules, and sole and exclusive jurisdiction and venue over any legal action brought hereunder shall reside exclusively in the County where the Practice is located.

7.2	Compliance with Laws. Nothing contained in this Agreement shall be construed so as to require the commission of any act contrary to law, and whenever there is a conflict between any provision of this Agreement and any law contrary to which the parties have no legal right to contract, the latter shall prevail, but in such event the provision of this Agreement so affected shall be curtailed and limited only to the extent necessary to bring it within the legal requirements. The foregoing to the contrary notwithstanding, it is the express intent of the parties hereto that this Agreement be enforced as broadly as possible to effectuate the benefits and considerations intended hereunder to be conferred upon Employer. 

7.3	Injunctive Relief. The parties hereto agree that the geographical area and time restriction described herein are both reasonable and fair to Employee and Employer. Employee understands and acknowledges that the foregoing provisions are designed to preserve the integrity of Employer’s business and to preserve its relationship with the Practice's patients, present and future. Employee agrees this non-competition covenant is of a special and unique nature, the loss of which cannot be adequately compensated for in damages by an action in law and that the breach or threatened breach of the provisions hereof would cause Employer and the continued operation and economic viability of the Practice irreparable harm. Accordingly, if Employee breaches or threatens breach of any obligation in this Agreement, in addition to any other remedies available under this Agreement, at law or in equity, Employee agrees that Employer shall be entitled to immediate injunctive relief (without the necessity of proving actual damages) and specific performance of this Agreement and any other equitable relief including, without limitation, the right to enjoin Employee from violating the terms of this Agreement, without need for bond or undertaking. Nothing in this Agreement shall limit Employer’s right to recover any other damages, including compensatory and punitive damages, to which it may be entitled as a result of Employee’s breach.

7.4	Liquidated Damages. The parties agree that in the event of a breach of this agreement, it would be difficult or impossible to ascertain the true value of the damages the non-breaching party would suffer. Accordingly, the parties agree that $40,000 per breach is a fair and reasonable estimate of the monetary damages and that amount shall be deemed liquidated damages on proof of a breach. 

7.5	Attorneys’ Fees.  In the event any action, suit or other proceeding is brought to enforce or interpret this Agreement or any part hereof or the rights or obligations of any party to this Agreement, the prevailing party shall be entitled to recover its reasonable attorneys’ fees and costs incurred in that action, suit or other proceeding as may be awarded by the Court, in addition to any other relief to which it may be entitled.

7.6	Remedies Cumulative.  Each of the various rights, powers and remedies shall be deemed to be cumulative with, and in addition to, all the rights, powers and remedies which Employer may have hereunder or under applicable law relating hereto or to the subject matter hereof, and the exercise or partial exercise of any such right, power or remedy shall constitute neither an exclusive election thereof nor a waiver of any other such right, power or remedy.


7.7	Amendments and Waivers. No amendment or waiver of any provision of this Agreement shall in any event be effective unless the same shall be in writing and signed by the party to be bound thereby.  No failure or delay on the part of any party in exercising any power, right, privilege or remedy under this Agreement shall operate as a waiver thereof, nor shall any single or partial exercise of any such right, power or remedy constitute a waiver of any other or further exercise of any right, power or remedy. Any waiver of any provision of this Agreement, and any consent to any departure by any of the parties from the terms of any provision of this Agreement, shall be effective only in the specific instance and for the specific purpose for which given.

7.8	Successors and Assigns.  This Agreement shall be binding upon and shall inure to the benefit of each of the parties hereto and their respective successors and assigns.

7.9	Severability of Provisions.  This Agreement shall be performed and shall be enforceable to the full extent allowable by applicable law, and the illegality, invalidity, waiver or unenforceability of any provision of this Agreement shall not affect the legality, validity, applicability or enforceability of the remaining provisions hereof.

7.10	Counterpart Execution.  This Agreement may be executed in multiple counterparts, and all executed counterparts shall constitute one agreement.

7.11	Headings.  The paragraph headings in this Agreement are for reference only and shall not affect the interpretation of this Agreement.

7.12	Entire Agreement.  This Agreement constitutes and embodies the entire understanding and agreement of the parties hereto relating to the subject matter hereof and there are no other agreements or understandings, written or oral, in effect between the parties relating to such subject matter except as expressly referred to herein.

7.13	Signatures.  The parties have executed this Agreement as of the date first shown above.

"Employer":			


________________________________		
			

“Employee”:	


________________________________
