AGREEMENT FOR THE TRANSFER AND
CUSTODIANSHIP OF OPTOMETRIC RECORDS

The parties to this agreement (the “Agreement”) are __________________________________, O.D. and his/her professional corporation (collectively “Doctor”) on the one hand, and ____________________________________________, (“Custodian”) on the other hand. Doctor and Custodian are collectively referred to as the parties. This Agreement shall be effective as of the date full signed and executed by the parties. 

RECITALS

WHEREAS, Doctor is a [State] licensed optometrist that has owned and operated an optometry practice located at ________________________________________ (“Doctor’s Office”); and

WHEREAS, Custodian is owned and operated by ____________________, O.D., a [State] licensed optometrist in good standing with the state’s Board of Optometry or regulatory authority, and operates an optometry practice located at _______________________________; and

WHEREAS, Doctor wishes to provide for the transfer of his patient records to another optometrist in connection with the closing of Doctor’s office; and

WHEREAS, to comply with Board of Optometry regulations and ethical obligations related to the closing of an office, Doctor wishes to transfer the custodianship of his patient records (the “Records”) to Custodian and assist Custodian in taking over care to those patients; and

WHEREAS, Custodian is willing to accept custodianship of the Records and to provide primary optometric eye care to Doctor’s patients. 

NOW, THEREFORE, for good and valuable consideration, the Parties agree as follows:

AGREEMENT

ARTICLE I
TRANSFER AND CONDITIONS

1.0 Doctor will transfer and deliver to Custodian, at Doctor’s expense, custodianship and all right, title, and interest he/she has in approximately ________ records representing the active patients in his/her electronic health records software plus any non-electronically stored records. The Parties anticipate the transfer will be completed on or before _______________. 

1.1 Doctor shall determine, in his discretion, which patient records are being transferred. 

1.2 Custodian agrees to receive, accept, and take possession and custodianship of the Records. From and after the date of transfer, Custodian will be solely responsible for any fees or costs incurred in connection with the maintenance of electronic records. 

1.3 In exchange for the transfer, Custodian agrees to compensate Doctor as follows:

_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

1.4 Custodian will maintain the records in compliance with all applicable laws, rules, and regulations, including confidentiality laws, HIPAA, and the rules and regulations of the state’s regulatory authority. 

1.5 The Parties shall work together to prepare a communication to the patients whose Records are being transferred advising the patients of the transfer, where their records will be located, their right to have their records forwarded to any optometrist or physician of their choice upon request, and their right to obtain a copy of their records. The letter will further provide Doctor’s recommendation that the patients obtain their ongoing eye care from Custodian. Custodian will be responsible for the costs associated with preparing and sending the communications. 

1.6 Custodian will manage the Records consistent with its usual and customary practices. Custodian may convert any paper records into electronic form and may dispose of any records in compliance with the applicable rules of the Board of Optometry provided, however, Custodian will not purposely dispose of (or delete) any records without giving Doctor at least sixty (60) calendar days’ notice and allowing Doctor an opportunity to obtain the records him/herself should Doctor wish to do so and avoid their destruction. 

1.7 Custodian agrees to make any of the Records available to Doctor upon reasonable request during regular business hours and to allow Doctor to copy or obtain a copy of any of the records, at no charge, if Doctor needs the records for legal defense, Board matters, audits, or other good cause. 

1.8 There shall be no transfer of work-in-progress. Doctor shall be responsible for the delivery of all goods and products in progress. Upon closing of Doctor’s Office, Custodian will provide any rechecks or remakes that may be associated with any goods or services Doctor provided before the transfer of any given patient’s records and Doctor will reimburse Custodian for any actual costs incurred in connection with any remake. Notwithstanding the forgoing, with respect to ongoing medical care, including, but not limited to glaucoma, dry eye treatment, macular degeneration, etc., Custodian agrees to continue to provide that care going forward, including renewal of prescriptions according to Custodian’s customary policies and procedures, subject to patient consent. 

1.9 Neither party will, at any time, disparage the other for any reason. Neither party is under any requirement or obligation to refer patients to the other and neither will pay, solicit, or receive consideration or renumeration of any kind, in any form, in connection with the referral or recommendation that any patient obtain services from the other. Neither party has any ownership interest, control over, proprietary interest, or profit-sharing relationship with the practice of the other. The practices of Doctor and Custodian are entirely separate from one another. 

ARTICLE II
WARRANTIES, REPRESENTATIONS, AND INDEMNIFICATIONS

2.0 Doctor represents and warrants that he/she is the proper and lawful custodian of the Records, the Records are transferred free and clear of any liens, claims, or liabilities and that the transfer does not violate any agreement with any third party. 

2.1 Doctor and Custodian each represent and warrant that the execution and delivery of this Agreement does not conflict with, violate, or constitute a default under the terms, conditions, or provisions of any agreement or instrument to which they are a party, or any law, judgment, or order of which they are aware, and will not result in the creation of any lien, security interest, or encumbrance on any of the Records.

2.2 Doctor and Custodian each represent and warrant that he/she/it has full legal power and authority to enter into and perform this Agreement and this Agreement constitutes a valid and binding obligation enforceable in accordance with its terms.

2.3 Doctor hereby indemnifies and agrees to hold Custodian and its officers and directors harmless as against any claim or claims, losses, damages, causes of action, or liabilities of any kind, including attorneys’ fees and costs, arising out of or related to services and/or goods provided to patients or the Records prior to the transfer of the Records. 

2.4 Custodian hereby indemnifies and agrees to hold Doctor harmless as against any claim or claims, losses, damages, causes of action, or liabilities of any kind, including attorneys’ fees and costs, arising out of or related to services and/or goods provided to patients or the Records after transfer of the Records.

2.5 Doctor makes no promises, warranties or representations concerning the value of the Records, the revenue that may be generated as a result of the transfer or custodianship of the Records, or whether any of his patients will seek or obtain eye care services from Custodian. The Records are transferred “as is” without express or implied warranty of any kind. Doctor represents and warrants that the patient and clinical data is true and correct to the best of his knowledge. 

2.6 Custodian represents and warrants that he/she is an optometrist or is 100% owned by an Optometrist licensed by and in good standing with the [State] Board of Optometry and is not barred or prohibited in any way from (i) maintaining custodianship of the Records or (ii) providing optometric services to the patients whose Records they are maintaining custodianship of. 

2.7 To the best of each Party’s knowledge, no consent, approval, or authorization of or declaration, filing, or registration with any governmental or regulatory authority is required in connection with the execution, delivery, and performance of this Agreement or the consummation of the transactions contemplated by the Agreement.

2.8 Indemnification Procedures for Claims. 

2.8.1 Third-Party Claims.  Promptly after the receipt by either Party of notice of a claim made by a Third-Party which is the subject of indemnification pursuant to this Agreement (hereinafter referred to as "Third Party Claim"), such Party (hereinafter referred to as "Indemnified Party") shall deliver to the Party from whom indemnification is sought (hereinafter referred to as "Indemnifying Party") a written notice that specifies in reasonable detail the basis of the claim for indemnification hereunder (hereinafter referred to as "Notice of Claim").  Subject to any applicable limitation period or otherwise, the failure of the Indemnified Party to give a Notice of Claim shall not relieve the Indemnifying Party of its indemnification obligations hereunder unless such failure shall result in material prejudice to the Indemnifying Party. The Indemnified Party shall be entitled, at the sole expense of the Indemnifying Party, to exercise full control of the defense, compromise, or settlement of any Third Party Claim unless the Indemnifying Party, within thirty (30) days after receipt of the Notice of Claim, shall: (i) notify the Indemnified Party in writing of the Indemnifying Party's intention to assume the defense thereof, and (ii) retain legal counsel reasonably satisfactory to the Indemnified Party to conduct the defense of such Third-Party Claim. 

2.8.2 Provided that the Indemnifying Party assumes defense of any Third-Party Claim, the Indemnifying Party shall have the right to exercise full control of the defense, compromise, or settlement of such Claim.  In the foregoing case, the Indemnified Party, at its own expense, shall have the right to engage separate legal counsel and to participate in the defense, compromise, or settlement thereof.  The Indemnified Party and the Indemnifying Party shall cooperate with the party assuming the defense of any Third-Party Claim in any manner that such party reasonably may request. 

2.8.3 No Indemnified Party shall settle or compromise any Third-Party Claim for which it is entitled to indemnification here under without the prior written consent of the Indemnifying Party unless the Indemnifying Party shall have failed to undertake the defense and control of such Third-Party Claim in the manner provided by this Paragraph. For any Third-Party Claim in which the relief sought is other than monetary damages, no Indemnifying Party shall settle or compromise the non-damage component of any such Third-Party Claim unless the Indemnified Party consents in writing to such compromise or settlement, which consent shall not be unreasonably withheld. 

2.8.4 Either Party’s Claims. If either Party has a claim arising under this Agreement (hereinafter referred to as “Aggrieved Party”) for which recovery is sought from the other party (hereinafter referred to as “Responsible Party”) and which is not a Third-Party Claim, the Aggrieved Party shall deliver to the Responsible Party a written notice of the claim that specifies in reasonable detail the basis of the claim for which recovery is sought (hereinafter referred to as “Notice of Claim”).  Subject to any applicable limitations period set forth in this Agreement or otherwise, the failure of the Aggrieved Party to give a Notice of Claim shall not relieve the Responsible Party of its obligations hereunder unless such failure shall result in material prejudice to the Responsible Party. Subject to any applicable defenses, rights of offset, or recoupments, the Responsible Party shall pay the Aggrieved Party all amounts attributable to a claim arising under this Agreement, including all losses related thereto, within forty-five (45) days after receipt of the Notice of Claim.

2.9 Each of the Parties hereby acknowledges that it is a sophisticated businessperson which had opportunity to obtain independent legal counsel during the negotiations regarding this Agreement and that each of the Parties is fully informed regarding all the provisions hereof and matters addressed herein.  Each Party further acknowledges that the provisions of this Agreement fairly allocate the risks of the matters for which indemnification or reimbursement may be sought under this Agreement.

ARTICLE III
GENERAL PROVISIONS

3.0 Assignment. The respective rights and obligations of the parties to this Agreement may not be assigned or delegated by any party without the prior written consent of the other, which consent may not be unreasonably withheld or delayed.

3.1 Successors and Assigns. The terms and provisions of this Agreement shall be binding on and inure to the benefit of the successors and assigns of the parties.

3.2 Entire Agreement. This Agreement, including its exhibits and attachments and its associated Note and Security Agreement, constitutes the entire agreement between the parties with respect to the subject matter of this Agreement and supersedes all prior agreements, oral and written, between the parties hereto with respect to the subject matter of this Agreement.

3.3 Modification and Waiver. This Agreement may not be amended, modified, or supplemented except by written agreement signed by the party against which the enforcement of the amendment, modification, or supplement is sought. No waiver of any of the provisions of this Agreement shall be deemed, or shall constitute, a waiver of any other provision. No waiver shall be binding unless executed in writing by the party making the waiver.

3.4 Attorney Fees. If any party brings an action or proceeding to enforce the terms hereof or declare rights hereunder, the Prevailing Party (as hereinafter defined) in any such action, proceeding, or appeal thereon, shall be entitled to reasonable consultants’, accountants' and attorneys’ fees and expenses.  Such fees and expenses may be awarded in the same suit or recovered in a separate suit, whether or not such action or proceeding is pursued to decision or judgment.  The term "Prevailing Party" shall include, without limitation, a party who substantially obtains or defeats the relief sought, as the case may be, whether by compromise, settlement, judgment, or the abandonment by the other party of its claim or defense. Any attorneys’ fees award shall not be computed in accordance with any court fee schedule but shall be such as to fully reimburse all attorneys’ fees reasonably incurred.  The Prevailing Party shall be entitled to consultants’, accountants’, and attorneys' fees, costs and expenses incurred in preparation and service of notices of default and consultations in connection therewith, whether or not legal action is subsequently commenced in connection with such default or resulting breach.

3.5 Notices. All notices, demands, and other communications required by this Agreement shall be in writing and shall be (a) delivered in person or by courier, (b) mailed by first class registered or certified mail, or (c) delivered by email transmission, as follows, or to such other address as a party may designate to the other in writing. If delivered personally or by courier, the date on which the notice, request, instruction, or document is delivered shall be the date on which the delivery is made, and if delivered by facsimile transmission or mail as aforesaid, the date on which the notice, request, instruction, or document is received shall be the date of delivery.

If to Doctor: 
_____________________________________
_____________________________________
_____________________________________
Email: 	_______________________________



If to Custodian: 
_____________________________________
_____________________________________
_____________________________________
Email: 	_______________________________

3.6 Headings. All section headings contained in this Agreement are for convenience of reference only, do not form a part of this Agreement, and shall not affect in any way the meaning or interpretation of this Agreement.

3.7 Counterparts. This Agreement may be executed in counterparts, all of which shall be considered one and the same agreement and shall become effective when one (1) counterpart has been signed by each party and delivered to the other party. This Agreement may be executed by any party hereto and delivered to the other party (i) by Internet electronic signature or consent authorization or (ii) by facsimile transmission.  Each party represents and warrants to the other that either the electronically authorized internet signature or consent or facsimile signature is the true and authentic signature of that party.  For purposes of executing and enforcing this Agreement, a document signed and transmitted by Internet signature or consent or facsimile shall be deemed an original and the signature of any party thereon shall be deemed an original signature.  The transmitted document shall be considered to have the same binding effect as an original signature on an original document.  At the request of any party, any Internet or facsimile document shall be re-executed in original form by the parties who executed the internet or facsimile document.  No party may raise the use of signature or consent by internet or facsimile machine or the fact that any signature or consent was transmitted through the use of the internet or a facsimile machine as a defense to the enforcement of this Agreement.

3.8 Governing Law. This Agreement shall be governed by and construed under the laws of the state where Doctor’s Office is located. The parties agree that in the event of any dispute or disagreement concerning enforceability, breach, interpretation, or anything else arising out of or related to this Agreement, the matter shall be resolved and decided in accord with the mediation and binding arbitration procedures set forth in Addendum 1 to this Agreement and subject to the Federal Arbitration Act. 

3.9 Severability. In the event any provision of this Agreement is deemed to be invalid, illegal, or unenforceable, all other provisions of the Agreement that are not affected by the invalidity, illegality, or unenforceability shall remain in full force and effect.

3.10 Construction. There shall be no presumption against any party on the ground that such party was responsible for preparing this Agreement.
IN WITNESS WHEREOF, the parties have executed this Agreement as of __________  ___, 20____. 

DOCTOR:


By:	___________________________________
By: _______________, O.D.

CUSTODIAN:


By:	____________________________________	
By:  _________________, O.D.


ADDENDUM 1
ARBITRATION AGREEMENT

In the event of any dispute by or among the parties, concerning the interpretation, validity, or enforcement of this Agreement or arising out of any of Agreements between the parties, or related to the relationship of the parties, said dispute shall be resolved in accord with the following:

(a)	Preliminary Relief. Either party shall have the right to apply to the arbitrator, pursuant to the arbitration rules set forth below, for a temporary restraining order, preliminary injunction, or other equitable relief solely to preserve the status quo or prevent irreparable harm pending the arbitration on the merits described herein. The parties agree that the arbitration company, as defined below, may on its own accord, in accord with its rules, appoint an arbitrator for purposes of such preliminary relief, and seeking preliminary relief may occur before any pre-arbitration mediation without waiving any rights.  

(b) 	Pre-Arbitration Mediation. As a condition of proceeding with an arbitration on the merits (separate from seeking preliminary relief), before initiating arbitration, or within 30 days of serving a demand for arbitration, the Parties shall submit the dispute to mediation before an agreed upon mediator. If the parties cannot agree on a mediator, ADR (as defined below) shall appoint one. The mediation costs shall be shared equally, subject to reallocation by the arbitrator. If a party refuses to participate in mediation, or does not, in the opinion of the mediator, participate in good faith, unless applicable law requires otherwise, the party shall not be entitled to recover attorneys’ fees, costs, or prejudgment interest in the event he/she would have otherwise been entitled as the prevailing party. If the mediator makes such a finding the mediator’s conclusions regarding fees, costs and interest shall be made in writing, with a statement of reasons, and will not be subject to mediation confidentiality. Any settlement entered into in mediation shall not be subject to any mediation confidentiality. 

(c) 	Agreement to Arbitrate. Any dispute subject to this Agreement to Arbitrate will be submitted for binding arbitration and thereby adjudicated through ADR Services, Inc., (“ADR”) in accordance with their arbitration rules then in effect, except as herein specifically stated or modified. The initial cost of the arbitration shall be shared equally by the parties. Arbitration may be sought on an individual basis only. Each party agrees to waive all rights to any group, multiparty, or class actions or any actions in a representative capacity. If ADR Services, Inc. does not exist, arbitration shall be conducted by and under the commercial rules of the American Arbitration Association (“AAA”), as modified herein, and the references below to ADR shall apply to the AAA. 

(d) 	Selection of Arbitrator. Notwithstanding anything to the contrary in the applicable arbitration rules, the parties may agree on a retired judge or other qualified arbitrator from the arbitration panel. If they are unable to agree the arbitration company will provide a list of five available judges or arbitrators, and each party may strike two. The remaining person will serve as the arbitrator. If there is more than one person remaining on the list ADR shall assign one of the others to be the arbitrator for the case. If that person is disqualified or unable to serve the parties shall start the process over with five new arbitrators. The aggrieved party can demand arbitration by sending a written notice of an intention to arbitrate by registered or certified mail to all parties and to ADR. The notice must contain a description of the dispute, the amount involved, the remedy sought and that an arbitrator is required. 

(e) 	Applicable Law. Notwithstanding anything contained in the ADR rules, in resolving all matters before the arbitrator, the arbitrator shall consider, but not be required to strictly apply, the substantive law of the forum state and should decide any dispute taking into consideration the equities of the parties and their intent so as to achieve an equitable result consistent with the intentions of the parties and the applicable law. The arbitrator shall permit any discovery permitted under the discovery law of the forum state upon a showing of good cause by the party requesting the discovery, good cause being that the discovery is reasonably calculated to lead to the discovery of admissible evidence based on the allegations of the arbitration demand, but appropriately limiting “fishing expeditions” and excessive discovery or discovery on immaterial or non-substantial issues. In all cases, however, each party shall, at a minimum, be permitted 25 requests for admission, 1 form interrogatory, 20 special interrogatories, 10 requests for documents, and 2 depositions and 1 expert deposition without any “good cause” requirement. 

(f)	Statement of Decision; Reconsideration. The arbitrator will, upon the request of any party to such arbitration made within three (3) business days after conclusion of the arbitration, issue a written opinion of his or her findings of fact and conclusions of law (e.g. a “statement of decision”.). Upon receipt by the requesting party of the written opinion referred to above, such party will have the right within ten (10) business days after such receipt to file with the arbitrator a motion to reconsider setting forth in detail the basis of the request, and the arbitrator thereupon will reconsider the issues raised by the motion and either confirm or change his or her decision. The arbitrator shall have discretion to permit an opposition and reply to be submitted, and/or oral argument, prior to ruling on the motion. The costs of such a motion for reconsideration and written opinion of the arbitrator, including attorneys’ fees, will be paid by the party not prevailing on the motion.

(g) 	Judgment. Judgment upon the final award rendered by the arbitrator may be entered in any court having jurisdiction thereof. The parties hereby submit to the in personam jurisdiction of the state courts of the in which the Business is located, in the county in which the arbitration took place, for the purpose of confirming any such award and entering judgment thereon. 

(h) 	Trial, Jury, and Appellate Rights. The parties waive all rights to a trial in Court, and to have their dispute heard by and decided by a judge or jury, and all rights of appeal. The decision of the arbitrator shall be final, conclusive, and binding on all parties thereto, including any decision concerning the validity or enforceability of the agreement to arbitrate. 

(i)	Costs of Arbitration. Initially the parties shall share equally all costs of arbitration. Except with respect to the motion for reconsideration above, the costs of the arbitration, including attorneys’ fees, will be paid by the losing party or parties, provided, however the arbitrator, if he or she finds that the arbitration or any portion of it was not brought, defended, or litigated in good faith, shall have discretion to allocate costs and fees between the parties in such proportions as the arbitrator decides.

(j) 	Severability. If any portion of his Arbitration Agreement shall be deemed unconscionable or unenforceable for any reason, that portion shall be modified by the arbitrator so as to eliminate any unconscionability or the basis of the unenforceability, with the agreement then being enforced as modified. If the offending provision cannot be so modified, the provision shall be struck, and the remainder of the agreement shall be enforced as if that provision was not present. 

(k) 	Confidentiality. All aspects of the arbitration process and all disputes concerning or related to this Agreement, including pleadings, discovery, evidence, findings, statement of decision, and the outcome shall be held strictly confidential by all parties. The arbitrator shall retain jurisdiction to enforce this provision, and any party found to have violated the provision shall be responsible for any damages sustained as a result, and all legal fees and costs incurred enforcing this provision.
