STOCK PURCHASE AND SALE AGREEMENT

This STOCK PURCHASE AND SALE AGREEMENT (the “Agreement”) is made and entered into effective as of [Date], by and between [Buying Doctor], O.D. (“Buyer”), on the one hand, and [Selling Doctor], O.D., (“Seller”) on the other hand. 

RECITALS

WHEREAS Seller owns [number of shares] (100%) of the issued and outstanding shares (the “Shares”) in the professional optometric corporation known as [Name of Corporation] (the “Corporation”), which is an optometry practice that does business at [Practice address] (the “Practice”); and 

WHEREAS, Seller wishes to sell, convey, and transfer to Buyer the Shares and all the goodwill he owns and holds, individually, in the Corporation and the Practice;

WHEREAS, Buyer desires now to acquire and purchase from Seller all interest Seller has in the Shares and become 100% owner of the Corporation, and Seller wishes to sell, convey, and transfer to Buyer all interest he owns in the Shares, and thereby affect a sale and transfer of the Corporation and the Practice from Seller to Buyer; and

NOW, THEREFORE, in consideration of the mutual covenants, representations, guarantees, and warranties contained in this Agreement, the parties agree as follows:

ARTICLE 1

PURCHASE AND SALE OF STOCK AND GOODWILL

1.1 Purchase and Sale of Interest. Seller agrees, individually, to sell, transfer, and convey to Buyer, unconditionally and unencumbered, under the terms and conditions set forth herein, and Buyer agrees to purchase from Seller all right, title and interest Seller has in the Shares, constituting all issued and outstanding shares of Stock in the Corporations, along with all goodwill owned by Seller.

1.2 Consideration. The consideration for the sale and purchase of the Shares and the goodwill shall be as set forth in Article 3 below.

1.3 Release of Past Obligations. Payment by Buyer to Seller of the Purchase Price shall satisfy all sums owed by Buyer to Seller in connection with Seller’s ownership of the Shares prior to Closing.

ARTICLE 2

LIABILITIES, RECEIVABLES, AND EXCLUSIONS

2.1 Assumed Liabilities. In connection with the purchase of Seller’s Shares and interest in Corporation, Buyer understands that Corporation remains liable for any and all obligations, commitments, or liabilities of the Corporation, it’s business operations, or otherwise related to the stock in the Corporation, no matter when said liability was incurred or the reason it was incurred, whether such liabilities, obligations or commitments were known or unknown, absolute, contingent, or otherwise, including, without limitation, any malpractice or employment-related claims or lawsuits alleging personal or economic injury, except to the extent otherwise set forth herein. 

2.2 Assumption of Ongoing Liabilities and Obligations. The corporation shall be and continue to be responsible for any and all obligations of the Corporation from agreements that contain obligations that extend past the Closing date (e.g. rent on the premises leases, equipment leases, service/maintenance agreements, billing service agreements, advertising, etc.).

2.3 Accounts Payable at Closing. Notwithstanding the foregoing, Seller shall be responsible for and shall pay the Corporation’s Accounts Payable as of Closing, including all payables arising from or related to transactions initiated before Closing. 

2.4 Accounts Receivable at Closing. Seller shall be entitled to all the Corporation’s accounts receivable as of Closing. Buyer shall make reasonable efforts to cooperate with and assist Seller in collecting said receivables. Seller, however, shall be responsible for any expenses incurred related to collection of the receivables, and Seller alone shall be responsible for their collection. If Buyer treats a patient who has an outstanding balance with Seller as of the Closing Date, all monies collected on behalf of said patient after Closing shall be first applied to Seller’s account, Buyer/Corporation shall promptly (within one week) forward to Seller any monies collected by Buyer or Corporation attributable to Seller’s accounts receivable as of Closing.

2.5 Exclusions. Immediately prior to Closing all right, title and interest in the assets of the Corporation identified in Schedule 1 attached hereto, if any, shall be transferred from Corporation to Seller and excluded from the sale and transfer to Buyer. For clarity, sale of these assets is excluded from the transaction whether or not the transfer is made before the Closing).  

2.6 Continuing Obligations. The obligations of Article 2 shall be continuing and survive Closing.

ARTICLE 3

CONSIDERATION; PAYMENT

3.1 Purchase Price. In exchange for the sale and transfer of the Shares, the Goodwill of Seller, and such other promises contained herein, including the indemnities herein, Buyer shall pay Seller the total sum of $[dollar amount] (the “Purchase Price”). 

3.2 Payment of Purchase Price. Buyer shall pay to Seller the full purchase price as follows:

A. Cash. At Closing, Buyer shall pay and tender to Seller $[dollar amount] payable to Doctor as the total cash down payment. Said amount shall include the Good Faith Deposit above. 

B. Third-Party Note. Buyer shall obtain a third-party loan for $[dollar amount], which sum shall be paid to Seller at Closing. 

C. Seller’s Note. The balance of the Purchase Price shall be paid via tender of a fully secured promissory note in the amount of $[dollar amount] (the “Note”). The terms of the Note shall be that it will bear interest at the annual rate of five percent (5%) and provide for ten years (120 months) of full amortized payments of principal and interest, in equal monthly payments of $[payment amount], with the first payment due on or before the first day of the first full month which is no less than two months after Closing Date, and each subsequent payment shall be due and payable on or before the 1st day of each and every successive month thereafter or until all principal and accrued interest are paid, whichever occurs first. There shall be no pre-payment penalty. The complete terms and conditions of the Note and Security Agreement shall be set forth in separate agreements and incorporated as though fully set forth herein.  

ARTICLE 4

REPRESENTATIONS AND WARRANTIES OF BUYER

4.1 Buyer’s Representations and Warranties. Buyer makes the following representations and warranties to Seller, each of which is true and correct as of the date of this Agreement:

(a) Buyer is a licensed optometrist, in good standing under the laws of the state of [State], and qualified to transact business in the State of [State].

(b) Buyer has full legal power and authority to enter into and perform this Agreement, and this Agreement constitutes the valid and binding obligation of Buyer, enforceable in accordance with its terms. Buyer is not insolvent, is able to pay its obligations on time and is doing so and has not consulted with any attorney for the purpose of discussing or considering any filing under the U.S. Bankruptcy Code.

(c) The execution and delivery of this Agreement does not conflict with, violate, or constitute a default under the terms, conditions, or provisions of any agreement to which Buyer is a party, or any law, judgment, or order of which Buyer is aware, and will not result in the creation of any lien, security interest, or encumbrance on any of the Stock.

(d) There are no actions, suits, or claims now pending, or, to Buyer’s knowledge, threatened against Buyer that would affect Buyer’s ability to fulfill its obligations under this Agreement or that would impair the value of the Stock, and Buyer is not aware of any circumstances which would affect Buyer’s ability to fulfill its obligations under this Agreement. To the best of Buyer’s knowledge and belief, Buyer has paid and is able to pay all debts when due and is neither insolvent nor reasonably likely to become insolvent. 

(e) Buyer understands that, except as otherwise provided for herein, it is buying the Shares and the corporate assets they represent, including the equipment and personal property, “AS IS” and “WHERE IS”, and in the condition such assets and personal property are in at Closing. Buyer will have inspected the equipment and personal property prior to Closing and by payment of the Purchase Price, shall be deemed to have accepted such personal property in the condition it is in at Closing.

(f) Buyer has neither been furnished nor relied upon written or verbal representation, guarantee, or other statement made by Seller, or by any representative of Seller, regarding the prospective profits or prospective volume of Practice that will materialize after the Closing. All business, financial, and other risks attributable to the ownership and operation of the Corporation shall be borne solely by Buyer.

(g) Buyer warrants and covenants with Seller that, prior to Closing, Buyer has or will have inspected and is or will be familiar with the Practice. Buyer further warrants and covenants that Buyer has had every opportunity to investigate and has independently investigated the books, records, and financial information along with obtaining advice from his own consultants and has made verification of such data to Buyer’s complete satisfaction. Buyer further warrants that Buyer is purchasing the Practice voluntarily based upon Buyer’s own judgment and evaluation, as well as those warranties made by Seller herein. Buyer has not relied on any representations or warranties made by any Broker or Attorney in making their decision to purchase the Practice. Buyer has completed its “due diligence” inspection of the Practice and Buyer has conducted a thorough and complete review and inspection of all material aspects of the Practice and is satisfied with his findings and voluntarily agrees to ratify and complete this transaction. Buyer further warrants and covenants that there are many intangible factors that are responsible for the income and patient flow being generated by the Practice. Buyer understands that Seller makes no representation or warranty with respect to the future success of the Practice or use of the assets. Buyer acknowledges that the past success, if any, of the Practice has resulted in large part from intangible factors that Seller cannot convey to Buyer. These intangible factors include Seller’s level of technical skills, ability to communicate to patients and office staff, promotional skills, practice management skills, ability to delegate duties within the Practice, and desire to succeed. These intangible factors also include Seller’s ability to hire and train professional and office staff, the level of teamwork among the staff, the existing level of competition within the local optometric community, and the general economic climate. Buyer is fully aware that the purchase of the Practice constitutes a significant change and that, accordingly, the foregoing intangible factors will be affected in a manner that cannot be predicted. Buyer’s success in the Practice will depend on such factors as the skills that Buyer brings to the Practice, the stability of Buyer’s shareholder’s personal life outside the Practice, and external factors that cannot be controlled by Buyer including, but not limited to, the general economy and changes in the practices of insurance companies or governmental agencies in making third-party health care payments.

4.2 Correctness of Representations. No representation or warranty of Buyer in this Agreement or any other information furnished by Buyer pursuant to this Agreement contains any untrue statement of material fact or fails to state any fact necessary in order to make the statements not misleading in any material respect. All statements, representations, and other information provided by Buyer to Seller shall be true and correct on and as of the Closing Date as though made on that date. The provisions of this Article 4 shall survive execution and termination of this Agreement.

ARTICLE 5

REPRESENTATIONS AND WARRANTIES OF SELLER

5.1  Seller’s Representations and Warranties.  Seller makes the following representations and warranties to Buyer, each of which is true and correct as of the date of this Agreement:

(a) Seller is a licensed optometrist in good standing under the laws of the state of [State]. Seller owns 100% of all issued and outstanding Shares of Corporation and all such shares are unencumbered. Seller may sell or transfer the Shares at Seller’s sole discretion subject only to the attached Spousal Consent.

(b) Seller has full legal power and authority to enter into and perform this Agreement, and this Agreement constitutes the valid and binding obligation of Seller, enforceable in accordance with its terms. 

(c) The execution and delivery of this Agreement does not conflict with, violate, or constitute a default under the terms, conditions, or provisions of any agreement or instrument to which Seller is a party, or any law, judgment, or order of which Seller is aware, and will not result in the creation of any lien, security interest, or encumbrance on any of the Stock.

(d) There is no action, proceeding, or claim pending, or, to Seller’s or Corporations’ knowledge, threatened, against Seller or Corporation that would affect Seller’s ability to consummate the transactions contemplated by this Agreement, or that would adversely impact the value of the Stock or desirability of ownership of the Corporation.

(e) No consent, approval, or authorization of or declaration, filing, or registration with any governmental or regulatory authority is required in connection with the execution, delivery, and performance of this Agreement or the consummation of the transactions contemplated by the Agreement.

(f) All equipment of the Corporation used in the day-to-day operations of the Practice is in good working condition or will be at Closing and owned free and clear of all liens and encumbrances.

(g) Seller shall maintain the assets and inventory of the Corporation in substantially the same condition and value at all times prior to the Closing date and shall continue to operate the Practice in its usual and customary way until Closing, provided, however, Seller shall not incur any extraordinary expenses or liabilities prior to Closing without first obtaining the written consent and approval of Buyer, which Buyer may withhold in Buyer’s sole discretion. .

(h) All documents provided by Seller to Buyer related to or the financial information of the business, including Tax Returns, financial statements, and related documents, are materially true and accurate to the best of Seller’s knowledge after a reasonable inquiry.

(i) Seller will do nothing that would make any representation or warranty made herein misleading, untrue, or incorrect.

5.2 Correctness of Representations. To the best of Seller’s knowledge, no representation or warranty of Seller in this Agreement or any other information furnished by Seller pursuant to this Agreement contains any untrue statement of material fact or fails to state any fact necessary in order to make the statements not misleading in any material respect. All statements, representations, exhibits, and other information provided by Seller to Buyer and Buyer’s representatives are true and correct to the best of Seller’s knowledge. The provisions of this Article 5 shall survive execution and termination of this Agreement.

ARTICLE 6

MUTUAL COVENANTS

6.1 Further Assurances. Seller and Buyer shall execute any and all documents and perform any and all acts reasonably necessary, incidental, or appropriate to affect the transactions contemplated by this Agreement. In addition, Seller and Buyer agree to provide each other, at any time, any and all documents reasonably requested by the other party concerning or related to the Corporation’s business operations and/or finances within 10 business days of written or email request by Buyer identifying the records or documents requested. Buyer will cooperate with Seller in providing a K-1 for Seller and supporting tax filings at no cost to Seller.

6.2 Confidentiality and Non-Disparagement. The parties hereto, along with their principals, agents, officers, and Directors, agree that the terms of the agreements by and among them shall be and shall remain strictly confidential. Buyer and Seller agree not to discuss or disclose to any person or entity the terms of these various Agreements except as necessary to effectuate their purpose, or to their counsel or tax advisors, and that, in the event of any compelled disclosure to give the other Party(s) notice prior to making the disclosure. Further, Seller nor it agents and officers shall not use the names of Buyers in any advertising.  Buyer and Seller shall not disparage either party or their businesses, employees, officers or agents.

6.3 Continuing Obligations. The obligations of this Article 6 shall be continuing and survive Closing.

ARTICLE 7

FUTURE OBLIGATIONS

7.1 Indemnification. 

(a) Except as otherwise set forth herein, with respect to events occurring after Closing, Buyer shall indemnify and hold harmless Seller as and against any and all charges, costs, liabilities, fees, including actual attorneys’ fees, which Seller may incur arising out of or related to this Agreement, the operations of the Corporation, or related to or arising out of any prior agreement concerning or between the parties to this Agreement, including, but not limited to, tax liabilities and any accounts payable.

(b) Except as otherwise set forth herein, with respect to events occurring before Closing, Seller shall indemnify and hold harmless Buyer as and against any and all charges, costs, liabilities, fees, including actual attorneys’ fees, which Buyer may incur arising out of or related to this Agreement, the operations of the Corporation, or related to or arising out of any prior agreement concerning or between the parties to this Agreement, including, but not limited to, tax liabilities and any accounts payable.

7.2 Continuing Obligations. The obligations of this Article 7 shall be continuing and shall survive Closing.

ARTICLE 8 
CLOSING
8.1 Time and Place of Closing. The closing for the purchase and sale of the Stock (the “Closing”) shall automatically at 12:01am local time of the Practice on [closing date] (the “Closing Date”). At Closing, Seller shall transfer, assign, and convey title to the Stock to Buyer as provided in this Agreement.

8.2 Buyer’s Closing Deliverables. At Closing, Buyer shall deliver to Seller: 

(a) The Purchase Price, via executed Promissory Note and Security Agreement. 

8.3 Seller’s Closing Deliverables. At Closing, Seller shall deliver to Buyer:

(a) The Shares signed over to Buyer.
(b) An executed Seller’s Certificate in the form attached hereto as Exhibit A. 
(c) An executed Stock Power reflecting the transfer of the Shares to Buyer. 

8.4 Expenses of Closing. The expenses of Closing shall be paid by the Seller. 


ARTICLE 9

CONDITIONS PRECEDENT TO OBLIGATIONS OF BUYER (CONTINGENCIES ON CLOSING)

9.1 Buyer’s Conditions. The obligation of Buyer to consummate the transactions contemplated by this Agreement shall be subject to the satisfaction, or waiver by Buyer, on or before the Closing Date, of each of the following conditions and/or contingencies:

(a) Representations True and Correct. The representations and warranties of Owners set forth in Article 5 shall be true and correct to the best of Seller’s knowledge as of the Closing Date.

(b) Performance. Seller shall have performed and complied with all the agreements, covenants, and conditions required of Owners by this Agreement on or before the Closing Date.

(c) No Actions Pending. Except as otherwise disclosed herein, no action, suit, or proceeding before any court or any governmental body or authority that would in any way affect the assets of the Corporation, it’s value, or the ability of the parties to consummate the transactions contemplated by this Agreement shall have been instituted or threatened on or before the Closing Date.

(d) Condition of Corporate Assets. The Corporation’s assets shall be in substantially the same condition on the Closing Date as on the date of execution of this Agreement, equipment shall be in working order, and there shall be no material loss or damage to the property prior to the Closing. It is understood that the Corporation’s assets are and remain assets of the Corporation, in an “as is” and “where is” condition.

(e) Consents. Seller shall have obtained all necessary agreements and consents of any parties required to consummate the transactions contemplated by this Agreement.

9.2  Failure to Satisfy Buyer’s Conditions. Any of Buyer’s conditions precedent may be waived in whole or in part by Buyer in writing at any time on or before the Closing Date. In the event all Buyer’s conditions precedent have not been waived by Buyer or satisfied in full on or before the Closing Date, Buyer may elect to terminate this Agreement without penalty.

ARTICLE 10

POST-CLOSING OBLIGATIONS

10.1 Additional Assurances. Each party agrees to do all acts and things and to make, execute, and deliver such written instruments reasonably necessary to carry out the terms of this Agreement. 

10.2 Custodian of Records. Seller hereby irrevocably appoints Buyer custodian of all Seller’s patient records and Corporations’ business records, and Buyer accepts such appointment. In the event Seller requires any record for reason of suit or claim of any kind against or affecting the Seller after the Closing, or for any other valid and reasonable cause, Buyer agrees to furnish copies thereof at Seller’s expense or allow Seller reasonable access to review and copy such records.

10.3 Seller’s Resignations. Contemporaneously with Closing, Seller does hereby resign as an officer, Director, and employee of the Corporation. Buyer and Seller further agree that any Shareholder’s Agreement shall be considered terminated as of the time of Closing. 

10.4 Covenant Not to Compete. Seller shall not engage, directly or indirectly, in any business that is the same or similar to and competes with the Practice and is located within ten (10) miles of the Practice (the “Territory”), for three (3) years following Closing, or until such time as Buyer ceases to operate the Business, whichever occurs first. Specifically, Seller shall not directly or indirectly: (i) engage in, be employed by, manage, direct, advise, or consult for persons or an entity engaged in any business that competes with the Business and is located within the Territory, (ii) acquire or have an ownership interest in any entity that derives revenue from any business activity in competition with the Business located within the Territory (except for passive ownership of securities publicly traded on a national securities exchange or market); or (iii) participate in the operation, management or control of any firm, partnership, corporation, entity or business described in (ii) above. This covenant shall not bar Seller from working for Buyer after Closing, nor bar occasional “fill-in” work (i.e., for illness or unavailability) provided Seller does not work in any one office or for any one employer for more than ten (10) days in a calendar year and Seller is not listed as a provider or credentialed with any third-party payer at the “fill-in” office. 

	The parties acknowledge that Buyer will be irreparably harmed and that there will be no adequate remedy at law for a violation of this non-compete clause. Therefore, it is agreed that, in addition to any other remedies that may be available to Buyer upon any such violation, Buyer shall have the right to seek enforcement by specific performance, injunctive relief or by any other means at law or in equity, without posting of bond or undertaking. If any portion of this non-compete clause is deemed by a court of competent jurisdiction to be unreasonable, the clause shall be construed and enforced to the extent the Court finds it to be reasonable so as to avoid invalidity of this clause. Because damages for a breach of this provision are difficult to ascertain, the Parties agree that upon proof of breach Seller shall pay $50,000 as liquidated damages to Buyer as a fair and reasonable estimate of the actual damages. 

10.5 Non-Solicitation/Non-Inducement. Seller agrees that for a period of three (3) years from Closing it will not solicit or hire as an employee, independent contractor, partner, co venturer, co shareholder, agent or otherwise, any person who is or has been an employee, independent contractor or other agent of Seller without first obtaining the express written consent of Buyer, which consent Buyer may or may not exercise in its sole discretion, and, for a period of three (3) years from Closing, will not directly or indirectly induce any patient to patronize or obtain services from an optometrist other than Buyer unless Buyer is unable to provide the services required or believed to be required by the patient. Because damages for a breach of this provision are difficult to ascertain, the Parties agree that upon proof of breach Seller shall pay $25,000 in liquidated damages to Buyer as a fair and reasonable estimate of the actual damages.

10.6 Post Closing Use of Name. Buyer, in connection with marketing of the Business, may use Corporation’s and Seller’s names for a period not to exceed one year after Closing. “Marketing” shall include advertising, web site, signs in and on the office and premises, mailings to patients, and answering the telephone. In addition, Buyer and Seller shall cooperate with one another to affect all rights in and the transfer of any fictitious business name of the Practice to Buyer. 

10.7 Letter of Announcement. After Closing and within three months thereafter, at the discretion of Buyer, Buyer may send, at Buyer’s sole cost and expense, a letter of announcement or introduction with respect to Buyer’s purchase of the Business. With the assistance of Seller, Buyer shall draft said letter, which will then be approved, and, if requested by Buyer, signed by Seller. Seller’s approval shall not be unreasonably withheld, before being mailed or otherwise communicated to the public or patients of the Business.

10.8 Work-in-Progress. For a period of sixty days after Closing, in the event a patient requires a recheck or reevaluation in connection with services or materials rendered before Closing, Corporation shall recheck the patient, and Seller shall reimburse Buyer for any actual costs or charges for materials or refunds which are actually incurred in good faith by Buyer in connection with such patient rechecks or material redo’s.

10.9 Transition. Notwithstanding the foregoing, the records of patients covered by a third-party payer shall not transfer to Buyer’s custody and control until Buyer has become credentialed by the patient’s third-party payer. The time between Closing and the completion of Buyer’s third-party credentialing shall be referred to as the “Transition Period.” Seller shall continue to operate the business during the Transition Period as to those patients covered by a third-party payer for whom Buyer is not yet credentialed, provided, however Buyer shall have the authority, right and duty to exercise complete management and control over Seller’s post-close business operations, including the authority, right, and duty to bill for all services provided to patients, to collect on behalf of Seller all fees paid in connection with those services, pay all costs and expenses incurred, and to charge and collect a management fee set by Buye but not exceeding Seller’s net collections after payment of the costs incurred for said services. As to all third-party payers except Medicare, Medi-Cal and Tricare, the Transition Period shall end not later than sixty (60) days from Closing and at that time all records associated with those third-party payers shall transfer to Buyer and Seller shall no longer operate his business as to those patients. As to Medicare, Medi-Cal and Tricare the Transition Period shall end upon the earlier of credentialing or seven (7) months from Closing, Buyer agrees to indemnify, defend and hold harmless Seller from any and all claims, demands and liability, whatsoever, including, defense costs relating to existence of the Transition, and Buyer’s operation and management of the Practice during the Transition Period from Closing. Buyer shall reimburse Seller for all costs incurred by Seller in connection with continuing to operate his business during the Transition Period, including the costs of general liability and malpractice insurance.

10.10 Survival of Obligations. The obligations set forth in this Article 10 shall survive the Closing.

ARTICLE 11 
INDEMNIFICATION
11.1 Seller’s Indemnification. In addition to any other agreement on the part of Seller to indemnify Buyer set forth in this Agreement, Seller shall indemnify and hold Buyer and Corporations harmless from and against any and all loss, cost, damage, claim, liability, or expense, including reasonable attorney fees and costs, in any way arising from or related to (a) Seller’s ownership or operation of the Corporation prior to the Closing Date, (b) the failure or falsity of any representation or warranty of Seller contained in this Agreement, or (c) the failure by Seller to observe or perform any other covenant or agreement to be observed or performed by Seller under this Agreement.

11.2  Buyer’s Indemnification. In addition to any other agreement on the part of Buyer to indemnify Seller and/or her spouse set forth in this Agreement, Buyer shall indemnify and hold Seller and her spouse harmless from and against any and all loss, cost, damage, claim, liability, or expense, including attorneys’ fees and costs, in any way arising from or related to Buyer’s ownership of the Corporations.

11.3 Scope of Indemnification. Paragraphs 11.1 and 11.2 shall not apply to the extent that such provisions may negate insurance coverage otherwise be available but for these contractual provisions.

11.4 Indemnification Procedure for Claims.

(a) Third Party Claims. Promptly after the receipt by either Party of notice of a claim made by a Third Party which is the subject of indemnification pursuant to this paragraph 13 (hereinafter referred to as “Third Party Claim”), such Party (hereinafter referred to as “Indemnified Party”) shall deliver to the Party from whom indemnification is sought (hereinafter referred to as “Indemnifying Party”) a written notice that specifies in reasonable detail the basis of the claim for indemnification hereunder (hereinafter referred to as “Notice of Claim”). Subject to any applicable limitation period or otherwise, the failure of the Indemnified Party to give a Notice of Claim shall not relieve the Indemnifying Party of its indemnification obligations hereunder unless such failure shall result in material prejudice to the Indemnifying Party. The Indemnified Party shall be entitled, at the sole expense of the Indemnifying Party, to exercise full control of the defense, compromise, or settlement of any Third Party Claim unless the Indemnifying Party, within thirty (30) days after receipt of the Notice of Claim, shall: (i) notify the Indemnified Party in writing of the Indemnifying Party's intention to assume the defense thereof, and (ii) retain legal counsel reasonably satisfactory to the Indemnified Party to conduct the defense of such Third Party Claim.

Provided that the Indemnifying Party assumes the defense of any Third-Party Claim, the Indemnifying Party shall have the right to exercise full control of the defense, compromise, or settlement of such Third-Party Claim. In the foregoing case, the Indemnified Party, at its own expense, shall have the right to engage separate legal counsel and to participate in the defense, compromise, or settlement thereof. The Indemnified Party and the Indemnifying Party shall cooperate with the party assuming the defense of any Third-Party Claim in any manner that such party reasonably may request.

No Indemnified Party shall settle or compromise any Third-Party Claim for which it is entitled to indemnification hereunder without the prior written consent of the Indemnifying Party unless the Indemnifying Party shall have failed to undertake the defense and control of such Third-Party Claim in the manner provided by this Paragraph. For any Third-Party Claim in which the relief sought is other than monetary damages, no Indemnifying Party shall settle or compromise the non-damage component of any such Third-Party Claim unless the Indemnified Party consents in writing to such compromise or settlement, which consent shall not be unreasonably withheld.

(b) Either Party’ s Claims. If either Party has a claim arising under this Agreement (hereinafter referred to as “Aggrieved Party”) for which recovery is sought from the other party (hereinafter referred to as “Responsible Party”) and which is not a Third Party Claim, the Aggrieved Party shall deliver to the Responsible Party a written notice of the claim that specifies in reasonable detail the basis of the claim for which recovery is sought (hereinafter referred to as "Notice of Claim"). Subject to any applicable limitations period set forth in this Agreement or otherwise, the failure of the Aggrieved Party to give a Notice of Claim shall not relieve the Responsible Party of its obligations hereunder unless such failure shall result in material prejudice to the Responsible Party. Subject to any applicable defenses, rights of offset, or recoupments, the Responsible Party shall pay the Aggrieved Party all amounts attributable to a claim arising under this Agreement, including all losses related thereto, within forty-five (45) days after receipt of the Notice of Claim.

11.5 Acknowledgments. Each of the Parties hereby acknowledges that it is a sophisticated business person which was represented by legal counsel during the negotiations regarding this Agreement including, without limitation, the negotiations of this Paragraph 11, and that each of the Parties is fully informed regarding all of the provisions hereof and matters addressed herein.  Each Party further acknowledges that the provisions of this Paragraph 11 fairly allocate the risks of the matters for which indemnification or reimbursement may be sought under this Agreement.

11.6 Survival of Indemnities. The mutual agreements to indemnify set forth in this Article 11 shall survive the Closing.

ARTICLE 12

GENERAL PROVISIONS

12.1 Assignment. The respective rights and obligations of the parties to this Agreement may not be assigned by any party without the prior written consent of the other.

12.2 Successors and Assigns. The terms and provisions of this Agreement shall be binding on and inure to the benefit of the successors and assigns of the parties.

12.3 Entire Agreement. This Agreement constitutes the entire agreement between the parties with respect to the sale of the Shares and, to the extent inconsistent with any other prior agreements between or concerning the parties this Agreement, the terms of this Agreement shall supersede all prior agreements, oral and written, between the parties hereto with respect to the subject matter of this Agreement.

12.4 Modification and Waiver. This Agreement may not be amended, modified, or supplemented except by written agreement signed by the party against which the enforcement of the amendment, modification, or supplement is sought. No waiver of any of the provisions of this Agreement shall be deemed, or shall constitute, a waiver of any other provision. No waiver shall be binding unless executed in writing by the party making the waiver.

12.5 Attorneys’ Fees. If any party brings an action or proceeding to enforce the terms hereof or declare rights hereunder the Prevailing Party in any such action, proceeding, or appeal thereon, shall be entitled to reasonable consultants’, accountants’ and attorneys’ fees and expenses.  Such fees and expenses may be awarded in the same suit or recovered in a separate suit, whether or not such action or proceeding is pursued to decision or judgment.  The term “Prevailing Party” shall include, without limitation, a party who substantially obtains or defeats the relief sought, as the case may be, whether by compromise, settlement, judgment, or the abandonment by the other party of its claim or defense. Any attorneys' fees award shall not be computed in accordance with any court fee schedule but shall be such as to fully reimburse all attorneys’ fees reasonably incurred.  The Prevailing Party shall be entitled to consultants’, accountants’, and attorneys' fees, costs and expenses incurred in preparation and service of notices of default and consultations in connection therewith, whether or not a legal action is subsequently commenced in connection with such default or resulting breach.

12.6 Fees and Expenses. Except as otherwise specifically provided for in this Agreement, Seller, Buyer, and Corporation shall pay their own fees and expenses in connection with the negotiation and consummation of the transactions contemplated by this Agreement.

12.7 Notices. All notices, requests, demands, and other communications required by this Agreement shall be in writing and shall be delivered in person or by courier, via fax, or via email. 

(i) If to Seller:

______________________________________		
______________________________________
______________________________________

Fax No.: 	________________________
Email: 		________________________

(ii) If to Buyer:

______________________________________		
______________________________________	
______________________________________		

Fax No.: 	________________________
Email: 		________________________




If delivered personally, by email, or by courier, the date on which the notice is delivered shall be the date on which the delivery is made, and if delivered by facsimile or email, the date on which the notice, request, instruction, or document is received shall be the date of delivery.

12.8 Headings. All section headings in this Agreement are for convenience only, do not form a part of this Agreement, and shall not affect in any way the meaning or interpretation of this Agreement.

12.9 Counterparts. This Agreement may be executed in two (2) or more counterparts, all of which shall be considered one and the same agreement effective when one (1) counterpart has been signed by each party and delivered to the other party. This Agreement and documents executed in connection with it may be executed by any party and delivered to the other party (i) by Internet electronic signature or consent authorization or (ii) by facsimile transmission.  Each party represents and warrants to the other that either the electronically authorized internet signature or consent or facsimile signature is the true and authentic signature of that party.  For purposes of executing and enforcing this Agreement, a document signed and transmitted by Internet signature, consent or facsimile shall be deemed an original document, and the signature of any party thereon shall be deemed an original signature. The transmitted document shall have the same binding effect as an original signature on an original document.  At the request of any party, any Internet or facsimile document shall be re-executed in original form by the parties who executed the internet or facsimile document.  No party may raise the use of signature or consent by internet or facsimile machine or the fact that any signature or consent was transmitted through the use of the internet or a facsimile machine as a defense to the enforcement of this Agreement.

12.10 Time of Essence. Time shall be of the essence with respect to the obligations of the parties herein.

12.11 Governing Law; Arbitration of Disputes. This Agreement shall be governed by and construed under the laws of the state in which the Practice is located, and all parties to this Agreement consent to sole and exclusive personal and subject matter jurisdiction in that forum state, with sole and exclusive venue for resolution of any dispute arising out of or related to these agreements being in the city and state where the Practice is located. 

NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED HEREIN, THE PARTIES AGREE THAT ANY DISPUTE ARISING OUT OF OR RELATED TO THIS AGREEMENT, OR ANY PAST AGREEMENT BETWEEN THEM, SHALL BE DECIDED BY ARBITRATION IN ACCORD WITH THE PROVISION OF THE DISPUTE RESOLUTION PROCEDURE ATTACHED HERETO AS EXHIBIT B AND THE FEDERAL ARBITRATION ACT. THE PARTIES UNDERSTAND THAT THEY ARE WAIVING THEIR RIGHT TO A COURT OR JURY TRIAL BY AGREEING TO ARBITRATE DISPUTES RELATED TO OR ARISING FROM THIS AGREEMENT OR THEIR RELATIONSIP. 

12.12 Severability. In the event any provision of this Agreement is deemed to be invalid, illegal, or unenforceable by any arbitrator all other provisions of the Agreement that are not affected by the invalidity, illegality, or unenforceability shall remain in full force and effect.

12.13 Construction. There shall be no presumption against any party on the ground that such party was responsible for preparing this Agreement.

12.14 Consultation with Counsel. Prior to execution of this Agreement, each party will have and acknowledges that it has read this Agreement, has consulted with, or had opportunity to consult with counsel and an accountant of his/her choice concerning it, and understands the meanings of each of its provisions and the tax consequences of the transaction described herein.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date of this Agreement.

SELLER:


By:	 	
	Michael Berger, O.D.

BUYER:


By:	 	
	Jeremy Berger, O.D.
	



Stock Power/Bill of Sale
Effective as of Closing


FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers unto [Buyer’s Name], O.D., all the undersigned’s right, title, and interest in and to all shares of common stock of the professional optometric corporation known as [Corporation’s Name] (the “Corporation”) which is an optometry practice that does business at [Corporation/Practice address]; and do irrevocably constitute and appoint the Chief Executive Officer/President of the Corporation as attorney to transfer the said shares on the books of the Corporation with full power of substitution for such purpose, and upon said transfer, do hereby resign as a Director and officer of the Corporation.



_____________________________________
[Seller’s Name], O.D.


SCHEDULE 1

Accounts receivable as of Closing to the extent related to or arising from transactions before Closing. 

Accounts payable as of Closing to the extent related to or arising from transactions before Closing. 

The following bank and credit accounts including all deposits within them and all liabilities of them as of Closing:

Credit Cards: 

[Descriptions]
                      
Business Bank accounts:

[Account numbers]

Line of Credit:

[Account number]




EXHIBIT A

SELLERS OFFICER’S CERTIFICATE

	Pursuant to the Stock Purchase and Sale Agreement (the “Agreement”) by and among [Buyer’s Name], O.D., on the one hand (“Buyer”), and [Seller’s Name], O.D. (“Seller” and “Owner”), in connection with the sale and transfer of one hundred percent (100%) of the issued and outstanding shares of stock (the “Shares”) from Seller to Buyer, in the professional optometric corporation known as [Corporation’s Name] (the “Practice”), which is an optometry practice that does business at [Corporation’s/Practice address]; and the undersigned duly elected, qualified and acting President of the Corporation and as the authorized representative of owner on behalf of Corporation, on the other hand, hereby certifies to Buyer as follows:
1.	Capitalized terms used and not otherwise defined herein shall have the meanings ascribed to such terms in the Agreement.
2.	Seller has performed and complied with all terms, covenants and agreements of the Agreement and the other agreements or documents delivered in connection therewith to be performed or complied with by Seller on or prior to the date hereof.

	3.	Attached hereto is a true, correct, and complete copy of the actions by joint written consent of the sole Director and Owner of all outstanding equity interests of the Corporations (the “Consent Action”), authorizing and approving the execution, delivery and performance by Seller of the Agreement and the other agreements that Seller is required to execute and deliver pursuant to the terms of the Agreement. The Consent Action has not been modified or amended in any manner and is on the date hereof in full force and effect.

IN WITNESS WHEREOF, the undersigned has hereunto set his signature as of the date first set forth above.



	
[Seller’s Name], O.D.
President

4857-7395-4827.2
4831-7202-3350.1
					



JOINT CONSENT OF ACTIONS TAKEN BY 
OWNER AND DIRECTOR 
Pursuant to all governing sections of the laws of the State of [State], the undersigned [Seller’s Name], O.D., (“Owner”), constituting the sole shareholder and sole Director of [Corporation’s Name] (the “Corporation”), hereby takes the following actions by unanimous joint written consent:

WHEREAS, Owner of Corporation desires to sell one-hundred percent (100%) of its equity interests in the Corporations, representing one-hundred percent (100%) of all issued and outstanding shares of stock in the Corporations, to [Buyer’s Name], O.D. (“Buyer”) and Buyer desires to acquire such equity interests from Owner; and

WHEREAS, the Owner of the Corporation believes the sale of such equity interests to Buyer is in the best interest of the Corporation and of Owner.
NOW, THEREFORE, BE IT RESOLVED, that the Corporation and Owner, for and on behalf of the Corporation, are hereby authorized and directed on behalf of and for the Corporation to execute, deliver and perform all obligations under that certain Stock Purchase and Sale Agreement (the “Agreement”), including Exhibits to the Agreement, by and among Corporation, Owner and Buyer, the terms of which have been presented to and reviewed by the undersigned prior to the date hereof, and to consummate each of the transactions contemplated within or by the Agreement; and further
RESOLVED, that the Corporation and Owner, for and on behalf of Corporation, be and hereby are authorized and directed on behalf of and for the Corporation to negotiate the terms of, execute, deliver, and perform any and all agreements necessary or desirable, in Owner’s sole discretion, to consummate the transactions contemplated by or within the Agreement and the ancillary agreements and documents related thereto (as such may be defined in the Agreement, and collectively, the “Transaction Documents”), and the approval of all such Transaction Documents by the Corporations shall be conclusively evidenced by the execution of such Transaction Documents by Owner; and further
RESOLVED, that Owner be, and hereby is, authorized, empowered, and directed to do and perform all such acts and things and to enter into and execute, for and on behalf of the Corporation, all such documents which, in Owner’s judgment, are necessary or appropriate to effectuate and carry out the purposes and intent of the foregoing resolution; and all acts and deeds previously performed by Owner or counsel of the Corporation prior to and on the date of these resolutions that are within the authority confirmed hereby are hereby ratified, confirmed, and approved as the authorized acts and deeds of the Corporation; and further
RESOLVED, the undersigned waives notice requirements required under applicable law; and further
RESOLVED, that this action by written consent shall be filed with the proceedings of the Corporations and shall have like force and effect as if the resolutions and actions taken herein have been duly adopted and taken at a meeting of the shareholders.

IN WITNESS WHEREOF, these resolutions are effective as of the date first above written by consent of the undersigned President of the Corporation.


	_____
[Seller’s Name], O.D., 
Director/Shareholder/President 

EXHIBIT B

DISPUTE RESOLUTION
MEDIATION AND ARBITRATION

(a)	Either party shall have the right to apply to an arbitrator selected by ADR (as defined below) on an emergency basis for a temporary restraining order, a preliminary injunction or other equitable relief solely to preserve the status quo or prevent irreparable harm pending the arbitration procedure described herein. Once an arbitrator is selected, that arbitrator shall have jurisdiction and authority to terminate or modify any equitable relief order so obtained, or any equitable relief ordered by a court should the parties seek and receive judicial intervention before arbitration. All issues of the enforceability, validity, and interpretation of this Arbitration provision shall be decided by the State courts of the state in which the Practice is located. 

(b) 	Except as set forth in (a) above, any dispute between the parties hereto which arises out of, in connection with, or with respect to this Agreement, or any alleged breach thereof, or any other dispute between the parties to this Agreement related to the transaction described in the Agreement or related to the relationship of the parties, will be submitted for resolution and thereby adjudicated by arbitration through ADR Services, Inc. (“ADR”) in accordance with their arbitration rules then in effect, except as herein specifically stated or modified. The initial cost of the arbitration shall be shared equally by the parties. If ADR does not exist or is not be present in the applicable jurisdiction where the Practice is located arbitration shall be conducted by and under JAMS or the American Arbitration Association (“AAA”), at the discretion of the party seeking arbitration, under their applicable rules, as modified herein, and references to ADR shall apply to AAA or JAMS.

	(c) 	Selection of Arbitrator. Notwithstanding anything to the contrary that may now or hereafter be contained in the applicable arbitration rules, the parties may agree on a retired judge or other qualified arbitrator from the arbitration panel. If they are unable to agree, the arbitration company will provide a list of three available arbitrators, and each party may strike one. The remaining arbitrator will serve as the arbitrator. If both parties strike the same judge, ADR shall assign one of the other two judges to the case. If the selected arbitrator is determined to have a disqualifying conflict, ADR shall, in that case, select another arbitrator. The aggrieved party can demand arbitration by sending a written notice of an intention to arbitrate by registered or certified mail to all parties and to ADR. The notice must contain a description of the dispute, the amount involved, the remedy sought and that a retired judge is required. If and when a demand for arbitration is made by either party, the parties agree to execute a “Submission Agreement” as provided by the arbitration company. 

	(d) 	Applicable Law. Notwithstanding anything contained in rules of ADR, the arbitrator shall apply the substantive and evidence law of the forum state provided, however, the decision of the Arbitrator shall consider, be based upon, and further the intent of the Parties entering into this Agreement. With respect to discovery, the provisions of the forum state’s discovery law shall apply. The failure of the arbitrator to correctly apply the Applicable Law shall constitute the arbitrator exceeding his/her authority and be grounds to vacate the arbitration award. 

(e)	Notwithstanding the foregoing and notwithstanding anything else contained in the Agreement concerning recovery of fees, costs, and interest, the following shall apply:

Mediation. Notwithstanding the foregoing or anything else contained in the Agreement concerning recovery of fees, costs, and/or interest, the following shall apply: Within ten (10) business days of receipt of a request or demand for arbitration, either party may demand the other participate in a mediation. If mediation is demanded by either party, the parties shall select, within five (5) business days, a mediator. If they are unable to agree on a mediator, they shall ask ADR to select one for them. The mediation shall take place within thirty (30) calendar days thereafter. If a party refuses to participate in mediation, or does not, in the opinion of the mediator, participate in good faith, the party shall not be entitled to recover attorneys’ fees, costs, or prejudgment interest in the event he/she would have otherwise been entitled as the prevailing party. With respect to any settlement agreement or any findings or orders by the Mediator concerning failure of a party to participate in good faith in mediation, said writing(s) shall not be subject to mediation confidentiality and shall be admissible in any subsequent proceeding to enforce or consider the findings or the writing(s).  

(e)	Statement of Decision; Reconsideration. The arbitrator will, upon request of any party made within three (3) business days after conclusion of the arbitration, issue a written opinion of his or her findings of fact and conclusions of law (e.g. a “statement of decision”.). Upon receipt by the requesting party of the written opinion referred to above, such party will have the right within ten (10) business days after such receipt to file with the arbitrator a motion to reconsider setting forth in detail the basis of the request, and the arbitrator thereupon will reconsider the issues raised by the motion and either confirm or change his or her decision. The arbitrator shall have discretion to permit an opposition and reply to be submitted, and/or oral argument, prior to ruling on the motion. The costs of such a motion for reconsideration and written opinion of the arbitrator, including attorneys’ fees, will be paid by the party prevailing on the motion.

(f) 	Judgment. Judgment upon the final award rendered by the arbitrator shall be final and binding and may be entered thereafter in any court having jurisdiction thereof. The parties hereby submit to the in personam jurisdiction of the courts of the state of California, in the county in which the arbitration took place, solely for the purpose of confirming any such award and entering judgment thereon. 

(g) 	Appellate Rights. Arbitration shall substitute for jury trial in this matter. The parties may appeal any arbitration decision after it is confirmed by the Court as if it was the decision of a trial court following a bench trial. The time for appeal shall begin to run upon entry of the decision confirming the arbitration award. 
 
(h)	Costs of Arbitration. Except with respect to the motion for reconsideration set forth above, the costs of the arbitration, including attorneys’ fees, will be paid by the losing party or parties, provided, however the arbitrator, if he or she finds that the arbitration or any portion of it was not brought, defended, or litigated in good faith, shall have discretion to allocate those costs and fees between the parties in such proportions as the arbitrator decides. The prevailing party so determined shall be entitled to recover reasonable attorneys’ fees, costs, and pre-judgment interest.

(i)	Severability. If any portion of his Arbitration Agreement shall be deemed unconscionable or unenforceable for any reason, that portion shall be modified by the Court (or the arbitrator) so as to eliminate any unconscionability or the basis of the unenforceability, with the agreement then being enforced as modified. If the offending provision cannot be so modified, the provision shall be struck, and the remainder of the agreement shall be enforced as if that provision was not present. 

(j) 	Confidentiality. All aspects of the arbitration process, including demand, discovery, evidence, findings, statement of decision, and the decision/outcome shall be held strictly confidential by all parties.
Seller	 	
Buyer	 	
	_____
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