[bookmark: _DV_M0]SUBLEASE AGREEMENT

[bookmark: _DV_M1]THIS SUBLEASE AGREEMENT (“Sublease”) is made as of this ____ day of ________________, _____ by and between ______________________________ (“Sublessor”) and _______________________, O.D. (“Sublessee”).

RECITALS

A. WHEREAS, Sublessor operates an optical business and is a tenant of the premises located at ____________________________________________________; and

B. WHEREAS, Sublessor is a licensed person or entity under Chapter 5.5 of the California Bus. & Prof. Code; and

C. WHEREAS, Sublessee is an optometrist licensed under Chapter 7 of the California Bus. & Prof. Code; and

D. WHEREAS, Sublessor wishes to sublease to Sublessee, and Sublessee wishes to sublease from Sublessor, a portion of the premises leased by Sublessor wherein Sublessee can and will operate an independent practice of optometry; and

E. WHEREAS, Sublessor and Sublessee which to comply fully with all provisions of California Bus. & Prof. Code § 655 governing the landlord-tenant relationship between the parties; 

NOW, THEREFORE, in consideration of the promises contained herein and in the Conditions of Agreement attached hereto and incorporated herein by reference hereto (the “Conditions of Agreement”), Sublessor and Sublessee covenant and agree as follows:

AGREEMENT

Sublessor does hereby sublease to Sublessee, on those terms and conditions hereinafter specified, the right to use and occupy that portion of the real property located at ____________________________________________, constituting approximately ____ sq. ft. within the leased premises as set forth in Schedule 1 attached hereto and incorporated herein by this reference (the “Premises”) together with the right to use Sublessor’s equipment and furniture located at the Premises (the “Equipment”) as well as all telephones, fixtures and leasehold improvements situated at Premises. 

The parties acknowledge that the Premises shall be used solely for the independent practice of optometry including optometric treatment and services, and business operations incident thereto (the “Professional Services”) and for no other purpose. Notwithstanding for foregoing, the parties acknowledge that the Premises are subject to a Master Lease agreement (the “Master Lease”) between ______________________________ and Sublessor. Sublessee agrees to comply with all provisions of the Master Lease, which terms and conditions are incorporated herein, and agrees that, notwithstanding anything to the contrary contained herein, this Lease is subject to and shall terminate upon the termination, for any reason, of the Master Lease.

Sublessee agrees to operate its business within the Premises during the entire Term and to conduct its business at all times in a business-like and reputable manner. Subject only to the restrictions and limitations set forth in the California Bus. & Prof. Code, Sublessor will have the right to prescribe such reasonable rules governing the conduct of business in and operation of the Premises as Sublessor deems reasonably necessary for the benefit of customers and other Sublessees of the building in which the Premises is located. Sublessor agrees not to enact any rules or regulations which will unreasonably interfere with Sublessee’s use and control of the Premises or which violate any restrictions set forth in the California Business and Professions Code, or the regulations promulgated by the California Board of Optometry implementing them.

In accord with Cal. Bus. & Prof. Code § 655(d)(1)(B)(i), Sublessee agrees to be open and available to provide Professional Services, either by Sublessee or by an optometrist hired by Sublessee to provide Professional Services on his/her/its behalf, no less than _____ days per calendar week (a calendar week being Sunday to the following Saturday) and no less than _____ hours per day, according to the following schedule (with not more than 30 minutes of closure for lunch each day): 

Sunday		Closed
Monday		10:00 a.m. until 6:30 p.m.
Tuesday		10:00 a.m. until 6:30 p.m.
Wednesday		Closed
Thursday		10:00 a.m. until 6:30 p.m.
Friday			10:00 a.m. until 6:30 p.m.
Saturday		10:00 a.m. until 6:30 p.m.

Notwithstanding the foregoing, the Premises may be closed for business and no Professional Services need be offered or available on customary recognized National Holidays. 

The term of this Lease (“Term”) shall mean the period which commences on [________________________] (the “Commencement Date”) and expires at midnight of the day which is one (1) year thereafter. (By way of example, if it commences on Feb 1, it expires at midnight, the following Jan. 31.) 

On the anniversary date of each Term the Term shall automatically renew for additional one (1) year Terms unless one party gives written notice to the other, not less than thirty (30) days before renewal, that it does not wish to or does not intend to renew the Lease for another Term. 

Notwithstanding the foregoing, either party may terminate this Agreement, on five (5) days written notice with cause. “Cause” means a material breach of this Lease, the taking of any act or action, or the failure to take an action, which materially harms or threatens to materially harm the economic interests of the other party, being charged with the commission of a felony, the imposition of any discipline by the State Board of Optometry, or the failure to maintain a license, in good standing, that is necessary for the practice of the party’s profession. Notwithstanding the foregoing, 

Sublessee may terminate this lease at any time, without cause, on no less than sixty (60) days written notice to Sublessor.

The parties hereto understand that he/she/it will have access to and will acquire confidential and proprietary information concerning the other, the other’s business and business practices, and the other’s customers, patients and customer list. Accordingly, to secure that information from disclosure and to enable each party to retain its goodwill, each Party to this Agreement agrees it will not disclose, transfer to another, or use any of the other’s confidential information, including confidential patient or customer information, to solicit or communicate with the other’s customers or patients for three (3) years after termination of this Agreement. Any violation of this provision will cause the aggrieved party to suffer irreparable harm for which damages are difficult to ascertain and are not an inadequate remedy. Accordingly, in the event of a breach, Sublessor and Sublessee agree that a reasonable estimate of said damages would be equal to $500 as liquidated damages for each breach (each individual communication or solicitation to a patient or customer shall be a separate breach such that, by way of example, solicitation of 10 customers would equal $5,000 liquidated damages), and the aggrieved party shall be entitled to equitable and injunctive relief without necessity of posting bond or undertaking, and without proof of actual losses or damages from a breach, in addition to all other remedies available at law.  

As consideration for the use and possession of the Premises and the Equipment, Sublessee hereby agrees to pay Sublessor as rent (together with any sales tax or Additional Rent (as herein defined) due thereon, the “Rent”) a monthly amount equal to $___________, per month, with each payment due on the 1st day of each month, commencing on the Commencement Date. Any rent not paid by the 5th day after its due date shall be deemed late and subject to a late fee of $100. If rent and/or late fees are not paid within 15 days of their due date sublessee shall be deemed in default of this agreement. Late fees are “additional rent.” 

Throughout the Term, Sublessee shall cause any optometrist that provides Professional Services from the Premises (hereafter, a “Optometrist”) to maintain in good standing any license needed in connection therewith and shall further comply, and shall cause each Optometrist to comply, with all laws, ordinances, rules, and regulations of all federal, state, county and municipal governments applicable to providing the Professional Services at the Premises. 

Sublessee shall purchase and maintain in good standing, at all times, professional liability insurance with coverage of no less than one million dollars, and commercial general liability insurance with coverage of no less than one million dollars and naming Sublessor as an additional insured. Sublessee shall provide Sublessor copies of the declarations page of such insurance policies upon reasonable request by Sublessor, and upon any renewal of the Sublease. 

Every phase of the Professional Services, including its business operations, shall be under the exclusive control of Sublessee. Nothing contained in this Lease shall be construed as giving Sublessor control over, or the right to control, the professional judgment, treatment or actions of Sublessee with respect to the Professional Services. Sublessor shall be prohibited from controlling, directing, or supervising the care or treatment of patients treated by Sublessee or any Optometrist, or the business operations incident thereto. During the Term, Sublessee shall maintain the sole control over all files and patient records created by Sublessee in connection with the Professional Services free from any involvement by Sublessor or any other unlicensed person.

Notwithstanding the foregoing, in compliance with the provisions of California Bus. & Prof. Code § 655, Sublessor and Sublessee agree as follows:

Sublessee shall exclusively control the selection and supervision of optometric staff, the scheduling of patients, the amount of time the optometrist spends with patients, fees charged for optometric products and services, the examination procedures and treatment provided to patients and the optometrist's contracting with managed care organizations.

Sublessee may not have “regular business hours” or otherwise schedule to provide or provide Professional Services during any day or time of day that Sublessor’s business is closed, provided, however, sublessee may provide emergency Professional Services as necessary at any time of any day, and shall have access to the premises in order to provide such emergency services. 

Except with the prior written consent of Sublessor, Sublessee shall not sell or offer for sale spectacles, frames, lenses, contact lenses, solutions, or other ophthalmic products, including non-prescription sunglasses, except that Sublessee shall be permitted to sell therapeutic ophthalmic products if Sublessor does not offer any substantially similar therapeutic ophthalmic products for sale. 

Specifically, Sublessee may sell bandage contact lenses and may sell contact lenses deemed “medically necessary.” Medically necessary shall mean contact lenses for the treatment of keratoconus, bollus keratopathy, anisometropia of 3.00 diopters or more, ametropia of 10.00 diopters or more, corneal astigmatism of 4.00 diopters or more, anirida, nystagmus, color deficiency, ocular albinism, or contact lenses for a patient that cannot achieve best corrected vision better than 20/40 in the eye without the use of contact lenses. 

The Premises shall be definite and distinct from the space occupied by other occupants of the premises. Sublessee shall maintain a sign designating that the subleased space is occupied by an independent optometrist. All signs shall have the sublessee name and the word “optometrist” prominently displayed in connection therewith. There shall be no signs displayed on any part of the premises or in any advertising indicating that the optometrist is employed or controlled by the Sublessor.

Neither Sublessor or Sublessee shall be required to participate in, or be a contracted provider for, any health or vision care plan. Acceptance of, and contracting with, any health or vision care plan shall be solely at the discretion of each party individually. 

This Agreement constitutes the entire agreement between the parties pertaining to the subject matter and supersedes all prior agreements, understandings, negotiations and discussions, whether oral or written, of the parties, and there are no warranties, representations or other agreements between the parties in connection with the subject matter, except as specifically set forth herein. Except as otherwise provided by this Agreement, no supplement, modification, waiver or termination of this Agreement shall be binding unless executed in writing by the parties to be bound thereby.

This Agreement shall be binding upon and inure to the benefit of the successors, assigns, personal representatives, heirs, and legatees of the respective parties hereto. Notwithstanding the foregoing, this Agreement is personal as to the parties, therefore, neither party may assign nor delegate any of his/her rights or obligations hereunder without first obtaining the written consent of the other.

There shall be no presumption against any party on the ground that such party was responsible for preparing this Agreement. This Agreement is the result of an arms-length negotiation between the parties.

Each party has read this Agreement and understands the meanings of its provisions. Each understands that he/she/it may and should consult with an attorney prior to executing this Agreement. In the event a party elects not to seek independent review by his/her own attorney, that party waives any and all claims, known or unknown, against the other and/or its counsel with respect to a failure to understand the meaning of any provision, and any claims of surprise, oppression, or unconscionability.

This Agreement shall be governed by and construed in accordance with the laws of California. Unless otherwise barred by law, any action or proceeding  related to or arising out of this Agreement or any other dispute of any kind or nature between the parties to this Agreement, whether sounding in contract, tort, or otherwise, shall be resolved by arbitration following the rules and procedures set forth in Exhibit 1 to this Agreement, which arbitration provision shall be deemed incorporated herein as though set forth in full. Except where indicated otherwise, the provisions of the Federal Arbitration Act shall govern any and all disputes arising out of or related to this Agreement or the relationship of the parties to this agreement. In addition, the parties agree that he/she/it will not bring or participate in, as either a party or plaintiff, and waives any right to bring or participate as a party, or otherwise, in any class action, representative action, or multi-party/multi-plaintiff action, or to bring a claim on behalf of others, in any claim or cause of action for which such waivers are permissible under the applicable law. 

THE PARTIES TO THIS AGREEMENT UNDERSTAND THAT, THROUGH THIS AGREEMENT TO ARBITRATE DISPUTES THEY ARE VOLUNTARILY AND IRREVOCABLY WAIVING THEIR RIGHT TO A TRIAL BEFORE A JURY OR JUDGE.  

1. If BOTH Sublessor and Sublessee initial below to indicate their acceptance to this provision, Sublessee shall have a “right of first refusal” to extend this sublease, under the same terms and conditions set forth herein, to any other optical business or location operated by Sublessor, or any affiliated party or entity (meaning any party or entity in which Sublessor has any ownership interest, or is an officer or director, or has a right to exercise control over the party or entity, either alone or with others), or assignee of Sublessor. In the event Sublessor, either directly, or indirectly, including through any affiliated party or entity, operates or intends to operate any optical store and sublease to an optometrist to provider services at or near that store, Sublessor shall first offer that sublease to Sublessee herein, under the same terms and conditions of this Sublease, and Sublessee shall then have thirty (30) days to choose to extend this sublease to that location. Failure to provide written notice of acceptance within thirty days shall be deemed a choice by Sublessee to decline to extend this sublease to that location. 

AGREED: 	_______ Initials of Sublessor	_______ Initials of Sublessee


IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the day first above written.

SUBLESSOR:						
				


By:							
Authorized Signature						

SUBLESSEE:



By:							
Authorized Signature						


CONDITIONS OF AGREEMENT
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1. Sublessor shall be responsible for the payment of all costs in connection with the repair and general maintenance of the Premises. Sublessee shall at all times be responsible for the payment of all costs in connection with the general maintenance and repair of the Equipment, and Sublessee, personally, warrants and guarantees Sublessor, that all equipment will be in good working order at the conclusion of the Sublease. Sublessor shall provide or cause to be provided all trash removal, medical waste disposal, hazardous waste removal, and janitorial services which Sublessor determines to be reasonably necessary to maintain the Premises in a clean and safe condition, good repair, and suitable for the conduct of the practice of optometry and activities incidental thereto. Sublessor and Sublessee shall coordinate the conduct of any repairs to the Premises or Equipment in order to minimize the inconvenience to Sublessee.  Notwithstanding the foregoing, Sublessee shall be responsible for all of the foregoing costs that arise out of the negligence or willful misconduct of Sublessee or any of its agents or employees. Sublessee may bring in and utilize for its Professional Services any equipment it wishes in lieu of, or in addition to, the equipment provided by Sublessor, and Sublessee shall be solely responsible for all costs of such additional equipment or any losses suffered to additional equipment, including losses from fire or theft. 

2. Sublessor shall, at the optional request of Sublessee, provide each of the services described in Schedule “2” to this Sublease on behalf of Sublessee in a competent, efficient and satisfactory manner (provided, however, Sublessee acknowledges that Sublessor does not and cannot guarantee any particular results). Sublessee may choose, in its discretion, to provide all services in Schedule 2 him/herself, provided, however, there shall be no reduction in the Rent. 

3.  Sublessor shall furnish or cause to be furnished electricity as well as heat, air conditioning, water, gas, power, telephones, security, and other public services to support the optometry practice conducted at the Premises by Sublessee. Sublessor shall not be liable for the stoppage or interruption of any such services or utilities caused by riots, strikes, labor disputes, accidents, necessary repairs or conditions beyond the reasonable control of Sublessor. Sublessee shall, however, at Sublessee’s sole cost and expense, maintain its own separate telephone line and number, and its own credit card terminal. 

4. Sublessor will have the right to enter upon the Premises at all reasonable hours for the purpose of inspecting same, providing the services it is required to provide hereunder, or making repairs to the Premises or to any property owned or controlled by Sublessor therein. 

5. Sublessee shall not have the right to assign, sublease or otherwise encumber this Sublease or its interest in the Premises, the Premises or the Equipment without first obtaining the prior written consent of Sublessor, which consent may be granted or withheld in Sublessor’s sole discretion. The consent by Sublessor to any assignment or subletting will not constitute a waiver of the necessity for such consent to any subsequent assigning or subletting.  The absolute and unconditional prohibitions set forth in this Section and Sublessee’s agreement thereto are material inducements to Sublessor to enter into this Lease with Sublessee, and any breach or attempted breach thereof shall constitute an event of default under this Lease for which no notice or opportunity to cure need be given.  

6. Sublessee will not make any alteration, addition or improvement in or to any portion of the interior or exterior of the Premises or the Premises without the prior written consent of Sublessor, which consent may be granted or withheld in Sublessor’s sole discretion.

7. Each party will indemnify and save harmless the other from any and all claims, penalties or losses (including attorneys’ fees) for any injury to persons or damage to or loss of property in or about the Premises caused by the negligence, willful misconduct or breach of this Lease or from such party’s use of the Premises. Each party’s indemnity obligation under this paragraph and elsewhere in this Sublease shall survive the termination or expiration or this Lease. Each party agrees to abide and be bound by the Business Associate Agreement attached hereto in connection with the transfer and/or sharing of Protected Health Information. 

8. The failure of either party to perform any covenant, condition, agreement or provision contained herein within three (3) days after receipt by that party of written notice of such failure shall constitute an “Event of Default” hereunder.  Upon the occurrence of an Event of Default, the non-defaulting party may, at its option, pursue any remedy now or hereafter available under the laws or judicial decisions of California.

9. The failure or delay of any party to enforce this Lease shall not affect such party’s subsequent right to enforce this Sublease.

10. Within ten (10) days after the request by Sublessor, Sublessee will deliver to Sublessor a written and acknowledged statement certifying that Sublessee has accepted possession of the Premises, that this Sublease is unmodified and in full force and effect (or if there have been modifications, that the same are in full force and effect as modified and stating the modifications), and the dates to which the basic rent and other charges or deposits have been paid in advance, if any.  It is intended that any such statement delivered pursuant to this Section may be relied upon by any prospective purchaser or mortgagee of the realty comprising the Premises.

11. Upon the expiration or other termination of the Term, Sublessee shall surrender the Premises in the same order and condition in which they are in on the date hereof, ordinary wear and tear excepted. 

12. Sublessor will not be responsible to Sublessee for any loss or damage that may be occasioned by or through the acts or omissions of persons occupying adjoining premises or any part of the premises adjacent to or connected with the Premises or for any loss or damage resulting to Sublessee or its property from such activities, including, but not being limited to, bursting, clogged or leaking water, gas, air conditioning pipes and ducts, sewer or steam pipes.  This provision does not apply to any loss or damage to Sublessee that may be occasioned by the gross negligence or wrongful acts of Sublessor, its agents, employees, contractors or subcontractors.

13. No signs, symbols or identifying marks shall be placed upon the windows or the exterior of the doors or walls of the Premises without the prior written consent of Sublessor, which consent shall be in Sublessor’s sole discretion.  

14. Sublessee will have no power or authority to create any lien or permit any lien to attach to Sublessee’s leasehold or to the estate, reversion or other interest of Sublessor in the Premises or other improvements of which the Premises are a part.  All materialmen, contractors, artisans, mechanics and laborers and other persons contracting with Sublessee with respect to the Premises or any part thereof, or any such party who may avail himself of any lien against the realty (whether same shall proceed in law or in equity) are hereby charged with notice that they will look solely to Sublessee to secure payment of any amounts due for work done or material furnished to Sublessee at the Premises or for any other purpose during the term of this lease.  Sublessee will indemnify Sublessor against any loss or expenses incurred as a result of the assertion of any such lien, and Sublessee covenants and agrees to transfer any claimed or asserted lien to a bond or such other security as may be permitted by law within ten (10) days of the assertion of any such lien or claim of lien.  Failure of Sublessee to clear same within the time aforementioned constitutes a default under this Lease.

15. Sublessor agrees that if Sublessee pays the Rent and other charges herein provided and performs all of the covenants and agreements herein stipulated to be performed on Sublessee's part, Sublessee will at all times during the term of this Lease have the peaceable and quiet enjoyment and possession of the Premises without any hindrance from Sublessor or any other persons lawfully claiming through Sublessor, except as to such portion of the Premises as will be taken under the power of eminent domain.

16. Sublessee covenants, warrants and represents to Sublessor that there was no broker instrumental in consummating this Sublease and that no conversation nor prior negotiations were had by Sublessee with any other broker concerning the renting of the Premises. Sublessee agrees to protect, indemnify, save and keep harmless Sublessor against and from all liabilities, claims, losses, costs, damages and expenses including attorneys’ fees arising out of, resulting from or in connection with a breach of the foregoing covenant, warranty and representation.

17. Except for the payment of Rent by Sublessee, neither party shall be liable nor be deemed to be in default for any delay or failure in performance under this Lease or for other interruption of service deemed resulting, directly or indirectly, from acts of God, civil or military authorities, acts of the public enemy, war, whether or not declared, riots, insurrections, acts of government, accidents, fires, explosions, earthquakes, floods, hurricanes and tropical storms, failure of transportation, strikes or other work interruptions by employees or any similar or dissimilar cause beyond the control of either party so long as the party so delayed provides written notice to the other party within ten (10) days after the force majeure event occurs.  The time for performance shall be deemed extended for a period equal to the duration of such event.

18. This Sublease contains the entire agreement of the parties with respect to the subject matter set forth herein and supersede all prior agreements and discussions. This Sublease may not be modified in any manner other than by an instrument in writing duly signed by both parties hereto. This Sublease may be executed in multiple counterparts, each of which shall be deemed an original and all of which together shall constitute one and the same document. An electronic or PDF copy of any signature shall be deemed an original for all purposes. 

19. Neither this Lease nor any memorandum thereof will be recorded without the Sublessor’s prior written consent.

20. The relationship between the parties hereto shall be that of Sublessor and Sublessee. Neither party is not and shall not be considered an employee, partner, independent contractor or joint venturer of the other, nor shall either party have any proprietary, ownership, profit-sharing, or other type of relationship with or interest in the other’s business. 

21. It is the intent of both the Sublessor and Sublessee that this Sublease be drawn for the benefit of the parties thereto. As such, at some time subsequent to the execution of this Sublease, if there is a question as to an interpretation of any portion of this Sublease, there shall be no inference made as to the Sublessor or Sublessee as the drafter of this Sublease. In addition, this sublease shall not grant any third party an interest whatsoever in the Sublease Agreement, nor shall any third party have any rights hereunder. 

22. If any provision of this Sublease or the application thereof to any person or circumstance shall to any extent be held invalid or to violate any law, rule, or regulation, then the remainder of this Sublease or the application of such provision to persons or circumstances other than those as to which it is held invalid or illegal shall not be affected thereby, and each provision of this Sublease shall be valid and enforced to the fullest extent.

23. This Sublease shall be construed and enforced in accordance with the laws of California.

24. The parties enter into this Sublease with the intent of conducting their relationship in full compliance with applicable state, local and federal law. Notwithstanding any unanticipated effect of any of the provisions herein, neither party will intentionally conduct itself under the terms of this Sublease in a manner to constitute a violation of any of the foregoing.  In the event that any applicable state, local or federal law or any determination or interpretation under case law prohibits Sublessor and Sublessee from entering into this Sublease or conducting their business in the manner set forth herein, the parties shall immediately enter into good faith negotiations regarding each of the provisions of this Sublease with the intent of modifying this Sublease to comply with applicable law and which approximate as close as possible the intended relationship of the parties and the amounts to be received by Sublessor and Sublessee hereunder. 

25. The prevailing party in any action to recover any sum due hereunder, or for any breach hereunder, or any dispute between the parties arising from or related to their business relationship, shall be entitled to its costs and reasonable attorneys’ fees from the non-prevailing party. In the event Sublessee is a corporation, the person signing this Agreement on behalf of Sublessee promises and warrants that each shareholder of Sublessee does hereby personally guarantee each and every obligation of this Lease, including attorneys’ fees. 

26. Notwithstanding anything to the contrary contained herein, nothing in this Sublease shall be construed or is intended to violate any provision of law, or any rule of the California Board of Optometry, or to aid or abet any person or entity in the illegal practice of optometry or in the violation of any rule, law, or regulation. Any provision of this Sublease, or any provision of any other agreement related to this Sublease, which shall be determined by any competent governmental authority to constitute or evidence the illegal practice of optometry or the illegal aiding or abetting of the illegal practice of optometry, or the violation of any rule, law, or regulation, shall be null and void, without force or effect, and struck from this Sublease. 

Schedule “1”
Description of Premises/Equipment


Approximately _____ square feet of designated space within the premises constituting the exam room and the equipment contained therein. 

Equipment and furnishings in the common (waiting) area and dispensing area, including pre-testing equipment.

Check One: 

❏	Sublessor will not provide Ophthalmic Examination Equipment. However, if Sublessor does, Sublessee shall have the right, though not the obligation, to use it. Sublessee shall be responsible for providing, and shall solely own or control, all examination equipment.

❏	The following Ophthalmic Examination Equipment will be provided by Sublessor subject to the terms of this Sublease: 

1. Ophthalmic chair and stand.
2. Phoropter
3. Slit lamp (biomicroscope)
4. Tonometer (non-contact, tonopen and/or Goldmann style)
5. Trial lenses and frame
6. Ophthalmoscope (direct and/or indirect)
7. Retinoscope or autorefractor
8. Keratometer or Topographer
9. Tangent screen, FDT, or another fields tester
10. Projector and mirrors, or other means of testing acuity
11. Necessary examination lenses (Volk, etc.)

Sublessee shall be responsible for providing any/all controlled substances necessary or to be utilized for examinations, including anesthetics, cycloplegics, or mydriatic drops. 


Schedule “2”
Optional Services

1. Support Personnel.  If requested by Sublessee, which request shall be at Sublessee’s sole and exclusive discretion, Sublessor agrees to furnish such administrative personnel as may be reasonably necessary to carry out and perform the non‑optometric business operations, including, but not limited to, receptionists, secretaries, clerks, janitorial and maintenance personnel, management personnel and such other personnel as may be reasonably necessary (collectively, the “Support Personnel”) according to Sublessee. Sublessee shall be responsible to train, manage and supervise all non-clinical Support Personnel so herein provided; Sublessor shall be responsible to (i) hire and fire all Support Personnel; (ii) determine and pay the salaries, fringe benefits, bonuses, health and disability insurance, workers’ compensation insurance and any other benefits for all Support Personnel; (iii) be responsible for any appropriate disciplinary action required to be taken against Support Personnel; and (iv) maintain all records, submit all filings and make all payments of payroll taxes, workers’ compensation insurance, unemployment insurance, qualified retirement plans, group insurance benefits, and any other benefit programs adopted by Sublessor on behalf of the Support Personnel.  Notwithstanding the foregoing, Sublessor shall consult with Sublessee as appropriate in connection with the hiring, performance appraisal and termination of the Support Personnel. It is understood that Sublessee may decline the use of Support Personnel, and Sublessee alone shall be solely responsible for the hiring/firing and compensation of all professional personnel (e.g. doctors) required for the operations of Sublessee’s business, and all other support personnel hired by Sublessee. 
2. Supplies.  At the request and discretion of Sublessee, Sublessor shall acquire and supply to Sublessee all medical and non‑medical supplies reasonably necessary for Sublessee to provide the Professional Services at the Premises.
3. Business Forms.  Sublessee shall develop and design any operational forms, records and documents as reasonably necessary for the administration and operation of the Professional Services at the Premises. 
4. Medical Records Management. Sublessee shall be responsible for maintaining all of Sublessee’s medical/optometric records with respect to the Professional Services provided at the Premises; provided, however, that Sublessor shall provide records storage and retrieval and systems at the Premises. Sublessee shall have access to and be entitled to inspect, copy, or remove all such records at all times, and all such records shall be the property and under the control of Sublessee. Sublessor shall use its best efforts to protect the confidentiality of the records of Sublessee and shall comply with all applicable federal, state and local laws and regulations relating to the records of Sublessee. Sublessee and Sublessor agree to abide and be bound by the terms of the Business Associate Agreement attached hereto as Exhibit 2 in connection with this Sublease agreement. 
5. Financial Services.  If requested by Sublessee, Sublessor’s Support Personnel will assist Sublessee in the collection of sums due to Sublessee from Professional Services provided to Sublessee’s patients. Sublessor shall not be entitled to keep any such sums collected, or portion thereto, except as provider for as Rent or Additional Rent, and Sublessor shall promptly turn over to Sublessee all such sums collected by Support Personnel on behalf of Sublessee. 
6. Management Information System.  If requested by Sublessee, Sublessor will provide a management information system including, but not limited to, all hardware, software and other related ancillary items (the “Information Systems”) to meet the needs of Sublessee with respect to the Professional Services provided at the Premises.  The Information System shall be designed to administer the processing of management information such as billing, accounts receivable, accounts payable, patient tracking and utilization analysis.
Sublessee shall be solely and exclusively in control of all aspects of the practice of optometry and the provision of professional optometric services. Sublessor shall neither have nor exercise any control or discretion over the methods by which Sublessee or any Optometrist practices optometry; provided, however, that Sublessee shall cause each Optometrist to satisfy the qualifications and standards set forth in the Sublease.
 

EXHIBIT 1
ARBITRATION OF DISPUTES

	(a)	Either party shall have the right to apply to an arbitrator selected by ADR (as defined below) on an emergency basis for a temporary restraining order, a preliminary injunction or other equitable relief solely to preserve the status quo or prevent irreparable harm pending the arbitration procedure described herein. Once an arbitrator is selected, that arbitrator shall have jurisdiction and authority to terminate or modify any equitable relief order so obtained, or any equitable relief ordered by a court should the parties seek and receive judicial intervention before arbitration. All issues of the enforceability, validity, and interpretation of this Arbitration provision shall be decided by the State courts of California. 

(b) 	Except as set forth in (a) above, any dispute between the parties hereto which arises out of, in connection with, or with respect to this Agreement, or any alleged breach thereof, or any other dispute between the parties to this Agreement related to the transaction described in the Agreement or related to the relationship of the parties, will be submitted for resolution and thereby adjudicated by arbitration through ADR Services, Inc. (“ADR”) in accordance with their arbitration rules then in effect, except as herein specifically stated or modified. The initial cost of the arbitration shall be shared equally by the parties. If ADR does not exist or is not be present in the applicable jurisdiction where the Practice is located arbitration shall be conducted by and under JAMS or the American Arbitration Association (“AAA”), at the discretion of the party seeking arbitration, under their applicable rules, as modified herein, and references to ADR shall apply to AAA or JAMS.

	(c) 	Selection of Arbitrator. Notwithstanding anything to the contrary that may now or hereafter be contained in the applicable arbitration rules, the parties may agree on a retired judge or other qualified arbitrator from the arbitration panel. If they are unable to agree, the arbitration company will provide a list of three available arbitrators, and each party may strike one. The remaining arbitrator will serve as the arbitrator. If both parties strike the same judge, ADR shall assign one of the other two judges to the case. If the selected arbitrator is determined to have a disqualifying conflict, ADR shall, in that case, select another arbitrator. The aggrieved party can demand arbitration by sending a written notice of an intention to arbitrate by registered or certified mail to all parties and to ADR. The notice must contain a description of the dispute, the amount involved, the remedy sought and that a retired judge is required. If and when a demand for arbitration is made by either party, the parties agree to execute a “Submission Agreement” as provided by the arbitration company. 

	(d) 	Applicable Law. Notwithstanding anything contained in rules of ADR, the arbitrator shall apply the substantive law of California and, with respect to the admissibility of evidence, shall apply the evidence law of California, provided, however, the decision of the Arbitrator shall consider, be based upon, and further the intent of the Parties entering into this Agreement. With respect to discovery, the provisions of the California Discovery Act and California Code of Civil Procedure 1283.05 shall apply, except that the arbitrator shall permit any discovery permitted only upon a showing of good cause by the party requesting the discovery. In all cases, however, each party shall, at a minimum, be permitted 25 special interrogatories, 15 requests for documents, 10 Requests for Admission, 1 Form Interrogatory, 2 nonparty witness depositions, witness depositions, and one expert witness deposition, without any initial good cause requirement. 

(e) Notwithstanding the foregoing and notwithstanding anything else contained in the Agreement concerning recovery of fees, costs, and interest, the following shall apply:

1. Mediation. Notwithstanding the foregoing or anything else contained in the Agreement concerning recovery of fees, costs, and/or interest, the following shall apply: Within ten (10) business days of receipt of a request or demand for arbitration, either party may demand the other participate in a mediation. If mediation is demanded by either party, the parties shall select, within five (5) business days, a mediator. If they are unable to agree on a mediator, they shall ask ADR to select one for them. The mediation shall take place within thirty (30) calendar days thereafter. If a party refuses to participate in mediation, or does not, in the opinion of the mediator, participate in good faith, the party shall not be entitled to recover attorneys’ fees, costs, or prejudgment interest in the event he/she would have otherwise been entitled as the prevailing party. With respect to any settlement agreement or any findings or orders by the Mediator concerning failure of a party to participate in good faith in mediation, said writing(s) shall not be subject to mediation confidentiality and shall be admissible in any subsequent proceeding to enforce or consider the findings or the writing(s).  

2. The provisions of Code of Civil Procedure Section 998 shall be available to the parties and apply to any dispute between the parties in which arbitration has been demanded, provided, however, section (i)(1) above shall take precedence over this paragraph in terms of determining the right to recover attorneys’ fees, costs, and/or interest. 

	(e)	Statement of Decision; Reconsideration. The arbitrator will, upon request of any party made within three (3) business days after conclusion of the arbitration, issue a written opinion of his or her findings of fact and conclusions of law (e.g. a “statement of decision”.). Upon receipt by the requesting party of the written opinion referred to above, such party will have the right within ten (10) business days after such receipt to file with the arbitrator a motion to reconsider setting forth in detail the basis of the request, and the arbitrator thereupon will reconsider the issues raised by the motion and either confirm or change his or her decision. The arbitrator shall have discretion to permit an opposition and reply to be submitted, and/or oral argument, prior to ruling on the motion. The costs of such a motion for reconsideration and written opinion of the arbitrator, including attorneys’ fees, will be paid by the party prevailing on the motion.

	(f) 	Judgment. Judgment upon the final award rendered by the arbitrator shall be final and binding and may be entered thereafter in any court having jurisdiction thereof. The parties hereby submit to the in personam jurisdiction of the courts of the state of California, in the county in which the arbitration took place, solely for the purpose of confirming any such award and entering judgment thereon. 

	(g) 	Appellate Rights. Arbitration shall substitute for jury trial in this matter. The parties may appeal any arbitration decision after it is confirmed by the Court as if it was the decision of a trial court following a bench trial. The time for appeal shall begin to run upon entry of the decision confirming the arbitration decision. 
 
	(h)	Costs of Arbitration. Except with respect to the motion for reconsideration set forth above, the costs of the arbitration, including attorneys’ fees, will be paid by the losing party or parties, provided, however the arbitrator, if he or she finds that the arbitration or any portion of it was not brought, defended, or litigated in good faith, shall have discretion to allocate those costs and fees between the parties in such proportions as the arbitrator decides. The arbitrator, in determining the prevailing party, shall apply the law applicable to determining a prevailing party for purposes of Civil Code § 1717. The prevailing party so determined shall be entitled to recover reasonable attorneys’ fees, costs, and pre-judgment interest.

(i)	Severability. If any portion of his Arbitration Agreement shall be deemed unconscionable or unenforceable for any reason, that portion shall be modified by the Court (or the arbitrator) so as to eliminate any unconscionability or the basis of the unenforceability, with the agreement then being enforced as modified. If the offending provision cannot be so modified, the provision shall be struck, and the remainder of the agreement shall be enforced as if that provision was not present. 

(j) 	Confidentiality. All aspects of the arbitration process, including demand, discovery, evidence, findings, statement of decision, and the decision/outcome shall be held strictly confidential by all parties. 






EXHIBIT 2
BUSINESS ASSOCIATE AGREEMENT

This Business Associate Agreement (“Agreement”) shall govern the relationship between the Sublessor and Sublessee. 
RECITALS
Sublessee is an Optometrist and is a professional corporation or sole proprietorship that provides optometric services in its principal place of practice. Sublessee shall herein be referred to as “Optometrist.” 
Sublessor shall herein be referred to as “Contractor.” Sublessor/Contractor has subleased space and equipment to Optometrist within which Optometric operates his/her independent optometry practice. 
Optometrist, as a Covered Entity under the Health Information Portability and Accountability Act of 1996 (“HIPAA”) is required to enter into this Agreement to obtain satisfactory assurances that Contractor, a Business Associate as that term is defined under HIPAA, will appropriately safeguard all Protected Health Information ("PHI") as defined herein, disclosed, created, maintained or received by Contractor on behalf of Optometrist.
Optometrist has engaged Contractor to perform certain functions for, or on behalf of, Optometrist, involving the disclosure of PHI by Optometrist to Contractor, or the creation, maintenance or use of PHI by Contractor on behalf of Optometrist, and Contractor desires to perform such functions. 
This contract shall be deemed an amendment to any underlying contract between the parties hereto (the "Underlying Agreement") and shall supersede any prior Business Associate Agreement between these parties.
In consideration of the mutual promises below and the exchange of information pursuant to this agreement and in order to comply with all legal requirements for the protection of this information, the parties therefore agree as follows:
Article I.
Definitions of Terms
1.01 	“Agreement” means this Business Associate Agreement. 
1.02	“Business Associate” shall have the meaning given to such term in 45 C.F.R. § 160.103. 
1.03	“C.F.R.” shall mean the Code of Federal Regulations.
1.04 	“Covered Entity” shall have the meaning given to such term in 45 C.F.R. § 160.103, and in reference to the party to this agreement, shall mean [Insert Name of Covered Entity].
1.05 	“Designated Record Set” shall have the meaning given to such term in 45 C.F.R. § 164.501.
1.06 	“Electronic Protected Health Information or Electronic PHI” shall have the meaning given to such term under the Privacy Rule and the Security Rule, including, but not limited to, 45 C.F.R. § 160.103, as applied to the information that Business Associate creates, receives, maintains or transmits from or on behalf of Optometrist.
1.07 	“HIPAA Rules” shall mean the Privacy, Security, Breach Notification and Enforcement Rules at 45 C.F.R. Parts 160 and 164, as amended from time to time. 
1.08 	“Individual” shall have the same meaning given to such term in 45 C.F.R. § 160.103 and shall include a person who qualifies as the individual’s personal representative in accordance with 45 C.F.R. § 164.502(g).
1.09 	“Privacy Rule” shall mean the Privacy Standards at 45 C.F.R. Part 164, Subpart E. 
1.10	“Protected Health Information” (also referred to herein as "PHI") shall have the meaning given to such term in 45 C.F.R. § 160.103.
1.11 	“Required By Law” shall have the same meaning given to such term in 45 C.F.R. § 164.103.
1.12 	“Secretary” shall mean the Secretary of Health and Human Services (“HHS”) or his or her designee as provided in 45 C.F.R. § 160.103.
1.13 	“Security Incident” shall have the same meaning given to such term under the Security Rule, including, but not limited to, 45 C.F.R. § 164.304.
1.14 	“Security Rule” shall mean the Security Standards at 45 C.F.R. Part 164, Subparts A and C.
Article II.
Obligations and Activities of Contractor
2.01 	Protected Health Information. Contractor agrees and acknowledges that any individual’s PHI that comes within Contractor’s custody, exposure, possession or knowledge or is created, maintained, retained, transmitted, derived, developed, compiled, prepared or used by Contractor in the course of or in connection with the performance of services under this Agreement, is confidential and shall remain the exclusive property of Optometrist and shall be used, disclosed, transmitted and/or maintained solely in accordance with this Agreement and as Required By Law.  Contractor agrees to comply with its obligations as a Business Associate and acknowledges that it is subject to and agrees to comply with HIPAA and all applicable guidance and regulations issued by the Secretary to implement HIPAA and all other applicable law.
2.02  Use of Protected Health Information. Contractor shall not use or disclose PHI other than as permitted or required by this Agreement or as Required by Law.
2.03 Forwarding Requests for Disclosure from Government to Optometrist. Contractor shall forward all requests for the disclosure of PHI from a law enforcement or government official, or pursuant to a subpoena, other legal request or court or administrative order, to Optometrist as soon as possible before making the requested disclosure, but no later than five (5) business days following its receipt of such request or order.
2.04 Assisting Optometrist to Respond to Requests for Disclosure from Government. Contractor shall provide to Optometrist all PHI necessary to respond to a request for the disclosure of PHI by a law enforcement or government official, or pursuant to a subpoena, other legal request, or court or administrative order as soon as possible, but no later than two (2) business days following its receipt of such written request from Optometrist.
2.05 [bookmark: _Ref18745573]Restrictions on Use and/or Disclosure of Protected Health Information. Contractor shall comply with all granted restrictions on the use and/or disclosure of PHI, pursuant to 45 C.F.R. § 164.522(a), upon notice from Optometrist.  Contractor shall forward to Optometrist any requests for restriction on the use and/or disclosure of PHI within five (5) business days of receipt.
2.06 Requests for Confidential Communication of PHI. Contractor shall comply with all granted requests for confidential communication of PHI, pursuant to 45 C.F.R. § 164.522(b), upon notice from Optometrist.  Contractor shall forward to Optometrist any requests for confidential communication of PHI within ten (10) business days of receipt.
2.07  Appropriate Safeguards. Contractor shall implement administrative, physical and technical safeguards that reasonably and appropriately protect the confidentiality, integrity and availability of Electronic PHI that it creates, receives, maintains, or transmits on behalf of the Optometrist, as required by the Security Rule.
2.08 Duty to Mitigate. Contractor shall take immediate steps to mitigate, to the extent practicable or as reasonably directed by Optometrist, any harmful effect that is known to Contractor of a use or disclosure of PHI by Contractor in violation of the requirements of this Agreement, the Privacy Rule or the Security Rule, such as obtaining the recipient’s satisfactory assurances that the information will not be further used or disclosed (through a confidentiality agreement or similar means) or will be destroyed.
2.09 Reporting of Unauthorized Uses or Disclosures. Contractor shall report to Optometrist any use or disclosure of the PHI not provided for by this Agreement, the Privacy Rule or the Security Rule, including breaches of unsecured PHI, as required at 45 C.F.R. § 164.410, and any security incident of which it becomes aware, as soon as possible, but no later than five (5) business days after discovery, stating (to the extent known by Contractor) the nature of such use or disclosure, the names and addresses of the individuals who are the subject of such PHI and the names of the individuals who made or engaged in such use or disclosure and any other available information that the Optometrist is required to include in notifications to the affected individuals. 
2.010 Subcontractors, Consultants, Agents and Other Third Parties. Contractor shall in accordance with 45 C.F.R. §§ 164.502(e)(1)(ii) and 164.308(b)(2) ensure that any subcontractor, consultant, agent, or other third party that creates, receives, maintains, or transmits PHI on behalf of Contractor agrees to the same restrictions, conditions, and requirements that apply to Contractor with regard to its creation, use, and disclosure of PHI.  Contractor shall, upon request from Optometrist, provide Optometrist with a list of all such third parties.  Contractor shall ensure that any subcontractor, consultant, agent, or other third party to whom it provides Electronic PHI agrees to implement reasonable and appropriate safeguards to protect such information. Contractor must terminate its agreement with any subcontractor, consultant, agent or other third party, and obtain all PHI provided to such subcontractor, consultant, agent or other third party, if Contractor becomes aware that the subcontractor, consultant, agent or other third party has breached its contractual duties relating to HIPAA or this agreement.  If any subcontractor, consultant, agent, or other third party of Contractor are not subject to the jurisdiction or laws of the United States, or if any use or disclosure of PHI in performing services under the Agreement will be outside of the jurisdiction of the United States, such entities must agree by written contract with the Contractor to be subject to the jurisdiction of the Secretary, the laws and the courts of the United States, and waive any available jurisdictional defenses as they pertain to the parties’ obligations under this Agreement, the Privacy Rule or the Security Rule.
2.011  Books and Records. Contractor shall make internal practices, books, and records relating to PHI received from, or created or received by Contractor, on behalf of Optometrist, available to Optometrist, or at the request of Optometrist to the Secretary, for purposes of the Secretary determining Optometrist’s compliance with the Privacy Rule.
2.012  Documenting Disclosures. Contractor shall document such disclosures of Protected Health Information and information related to such disclosures as would be required for Optometrist to respond to a request by an Individual for an accounting of disclosures of Protected Health Information in accordance with 45 C.F.R. § 164.528.
2.013 Accounting for Disclosures. Contractor shall provide to Optometrist, upon request and in the time and manner required by 45 C.F.R. § 164.528(c)(1), an accounting of disclosures of an Individual’s PHI, collected in accordance with Section 2.11 of this Agreement, to permit Optometrist to respond to a request by an Individual for an accounting of disclosures of PHI in accordance with 45 C.F.R. § 164.528.
2.014 Minimum Necessary. Contractor acknowledges that it shall request from the Optometrist and so disclose to its affiliates, subsidiaries, agents, subcontractors or other third parties, only the minimum PHI necessary to perform or fulfill a specific function required or permitted hereunder. Contractor acknowledges that the Secretary is required by the Health Information Technology for Economic and Clinical Health “HITECH Act” to issue guidance on what constitutes “minimum necessary” for purposes of the Privacy Standards.  Contractor agrees to comply with the guidance, once issued by the Secretary, and to only request, use or disclose the minimum amount of PHI as described in such guidance.
2.015 Training. Contractor shall provide training as to the Privacy Rule and the Optometrist’s privacy policy to all of its employees who will handle or be responsible for handling PHI on the Optometrist’s behalf.
2.016 Independent Contractor. Notwithstanding any other agreement to the contrary, the relationship of the Contractor with Optometrist shall be one of Sublessee and Sublessor, and not an employee or agent, actual or ostensible, of Optometrist. At no time shall Contractor hold out to any third party that it is an agent, associate, or employee of Optometrist. 
2.017 Securing PHI. Contractor will comply with Section II.B of the April 27, 2009 HHS guidance (74 Fed. Reg. 19006 at 19009-19010) setting forth the technologies and methodologies for rendering PHI unusable, unreadable, or indecipherable to unauthorized individuals such that breach notification is not required.  Contractor shall insure that any subcontractor, consultant, agent, vendor, or other third party to whom it provides PHI will implement, in a reasonable and appropriate manner, the technologies and methodologies the HITECH Act and HHS guidance specifies with respect to rendering Optometrist’s PHI unusable, unreadable or indecipherable to unauthorized individuals.
2.018 Breach Notification. Notwithstanding paragraph 2.17 above, if any PHI in the possession, custody or control of Contractor remains or becomes unsecured, Contractor shall, following discovery of a breach (as such term is defined in 45 C.F.R. § 164.402) of such unsecured PHI, provide the notifications to individuals, the media and the Secretary, as set forth in 45 C.F.R. §§ 164.404 through 164.408. 
2.019 Timeliness of Notifications. Except where a law-enforcement official states to Optometrist or Contractor that a notification would impede a criminal investigation or cause damage to national security, all notifications shall be made without unreasonable delay and in no case later than 60 calendar days from discovery of the breach.
2.020  Indemnification. Contractor shall defend, indemnify and hold harmless the Optometrist from and against any or all cost (including but not limited to any and all costs incurred by Covered Entity in complying with the breach notification requirements of 45 C.F.R. Part 164, Subpart D), loss, interest, damage, liability, claim, legal action or demand by third parties, (including costs, expenses and reasonable attorney fees on account thereof) arising out of Contractor’s activities under the Agreement, including but not limited to, any breach of unsecured PHI by the Contractor or failure by the Contractor to provide the breach notifications required by 45 C.F.R. §§ 164.404 through 164.408, except to the extent that such loss, interest, damage, liability, claim, legal action or demand was incurred as a result of the negligence or willful misconduct of Optometrist.  As a condition precedent to the Contractor’s obligation to indemnify Optometrist under this Agreement, Optometrist must notify Contractor within a reasonable amount of time upon learning of any claim or liability in order to give Contractor an opportunity to present any appropriate defense on behalf of Optometrist and Contractor.  Optometrist shall have the right, but not the obligation, to participate in any defense at its own cost and with its own counsel. The provisions of this paragraph 2.20 will survive the termination of this Agreement.
2.021 Application of Privacy Rule to Contractor. Where provided, the standards, requirements, and implementation specifications adopted under 45 C.F.R. Part 164, Subpart E, apply to Contractor with respect to the PHI of Optometrist.
2.022 Fundraising. Contractor agrees to clearly and conspicuously provide any recipient of fundraising communications the opportunity to opt out of receiving any further such solicitations.
2.023 Sale of PHI. Contractor shall, except pursuant to and in compliance with 45 C.F.R. § 164.508(a)(4), not engage in the sale of PHI.
2.024 Compliance and Enforcement. Contractor is subject to the compliance, enforcement and civil monetary penalties provisions at 45 C.F.R., Part 160, Subparts C and D.
2.025 Individual’s Access to PHI. Contractor shall cooperate with Optometrist on a timely basis, consistent with 45 C.F.R. § 164.524(b)(2), to fulfill all requests by individuals for access to the individual’s PHI that are approved by Optometrist. Contractor shall make available PHI in a designated record set to Optometrist as necessary to satisfy Optometrist’s obligations under 45 C.F.R. § 164.524(c). Contractor further agrees that to the extent Contractor maintains PHI of Optometrist in an electronic health record (“EHR”), Optometrist must comply with patients’ requests for access to their PHI by giving them, or any entity that they designate clearly, conspicuously and specifically, the information in an electronic format, and must not charge the requestor more than the labor costs in responding to the request for the copy (or summary or explanation).
2.026  Implement Information Security Program. Contractor shall implement a documented information security program that includes administrative, technical and physical safeguards designed to prevent the accidental or otherwise unauthorized use or disclosure of PHI, and the integrity and availability of electronic PHI it creates, receives, maintains or transmits on behalf of Optometrist. The security program shall include reasonable and appropriate policies and procedures to comply with the standards, implementation specifications, and other requirements of the HIPAA Security Rule. In addition, Contractor agrees to (1) maintain written documentation of its policies and procedures, and any action, activity or assessment which the HIPAA Security Rule requires to be documented, (2) retain this documentation for 6 years from the date of its creation or the date when it last was in effect, whichever is later, (3) make this documentation available to those persons responsible for implementing the procedures to which the documentation pertains, and (4) review this documentation periodically, and update it as needed in response to environmental or operational changes affecting the security of the electronic PHI. Contractor agrees to encrypt all electronic PHI and destroy all paper PHI such that it is unusable, unreadable, or indecipherable to unauthorized users. Upon request, Contractor shall make available Contractor’s security program, including the most recent electronic PHI risk analysis, policies, procedures, security incidents and responses and evidence of training.
2.027 Amendments to PHI. Contractor shall make any amendment(s) to PHI in a designated record set as directed or agreed to by Optometrist pursuant to 45 C.F.R. § 164.526, or take other measures as necessary to satisfy Optometrist’s obligations under 45 C.F.R. § 164.526. Contractor must act on an individual’s request for an amendment in a manner and within the time period set forth in 45 C.F.R. § 164.526(b)(2).
2.028 Marketing. Contractor shall not use or disclose PHI for marketing purposes without the individual’s authorization, except as provided in 45 C.F.R. §§ 164.508(a)(3)(i)(A) and (B).
Article III.
Permitted Uses and Disclosures by Contractor
3.01 General Use and Disclosure.  Except as otherwise limited in this Agreement, Contractor may use or disclose PHI only to perform its obligations and services to Optometrist or as Required by Law, provided that such use or disclosure would not violate the Privacy or Security Rule if done by Optometrist.
3.02 Specific Use and Disclosure Provisions.
3.02.1 	Management and Administration of Contractor. Except as otherwise limited in this Agreement, Contractor may use PHI for the proper management and administration of the Contractor or to carry out the legal responsibilities of the Contractor.
3.02.2 	Other Uses and Disclosures. Except as otherwise limited in this Agreement, and notwithstanding Section 3.01 above, Contractor may disclose PHI for the proper management and administration of the Contractor, provided that disclosures are Required by Law, or Contractor obtains reasonable assurances from the person to whom the information is disclosed that it will be held confidential and used or further disclosed only as Required by Law or for the purpose for which it was disclosed to the person, and the person notifies the Contractor of any instances of which it is aware in which the confidentiality of the information has been breached.
3.02.3	Data Aggregation Services. Contractor may use PHI to provide data aggregation services to Optometrist as permitted by 42 C.F.R. § 164.504(e)(2)(i)(B).

3.02.4 	Reporting Violations of the Law. Contractor may use Protected Health Information to report violations of law to appropriate Federal and State authorities, consistent with 45 C.F.R. § 164.51(f).
3.02.5 	Reporting to Health Plan. Contractor will not disclose PHI to a health plan if the individual to whom the PHI pertains has so requested and (1) the disclosure would be for the purposes of payment or health care operations, and not for the purposes of treatment, (2) the PHI at issue pertains to a health care item or service for which the individual pays out-of-pocket and in full and (3) the disclosure is not required by law.
3.02.6 	Minimum Necessary. Contractor will, in the performance of its obligations and services to Optometrist make reasonable efforts to use, disclose and request only the minimum amount of Optometrist’s PHI reasonably necessary to accomplish the intended purpose of the use, disclosure or request, except as set forth in 45 C.F.R. § 164.502(b)(2).
Article IV.
Obligations of Optometrist
4.01 	Provisions for Optometrist to Inform Contractor of Privacy Practices and Restrictions.
4.01.1 	Upon Contractor’s request, Optometrist shall provide Contractor with the notice of privacy practices that Optometrist produces in accordance with 45 C.F.R. § 164.520, as well as any changes to that notice.
4.01.2 	Optometrist shall provide Contractor with any changes in, or revocation of, authorization by an Individual to use or disclose PHI, if such changes affect Contractor’s permitted or required uses and disclosures.
4.01.3 	Optometrist shall notify Contractor, in writing, of any restriction to the use or disclosure of PHI that Optometrist has agreed to in accordance with 45 C.F.R. § 164.522, and Contractor agrees to conform to any such restriction.
4.01.4 	Optometrist acknowledges that it shall provide to, or request from, the Contractor only the minimum PHI necessary for Contractor to perform or fulfill a specific function required or permitted hereunder.
4.01.5  	Optometrist shall take immediate steps to mitigate an impermissible use or disclosure of PHI from Contractor to Optometrist, including its staff, employees and agents who send and receive PHI to and from Contractor in the course and scope of their employment, such as obtaining the recipient’s satisfactory assurances that the information will not be further used or disclosed (through a confidentiality agreement or similar means between Optometrist and its staff, employees and agents) or will be destroyed.
4.02 Permissible Requests by Optometrist. Optometrist represents and warrants that it has the right and authority to disclose PHI to Contractor for Contractor to perform its obligations and provide services to Optometrist.  Optometrist shall not request Contractor to use or disclose PHI in any manner that would not be permissible under the Privacy Rule if done by Optometrist.
Article V.
Term and Termination
5.01	Term. The provisions of this Agreement shall be in effect during the entire term of the Sublease agreement between the parties hereto and during all times that Sublessor has access to PHI. Except as otherwise provided herein, the Agreement shall terminate when all of the Protected Health Information provided by Optometrist to Contractor, or created or received by Contractor on behalf of Optometrist, is destroyed or returned to Optometrist.
5.02	 Termination for Cause.  Upon a Party’s knowledge of a material breach by the other party, the non-breaching Party shall provide an opportunity for the breaching Party to cure the breach or end the violation and terminate this Agreement if the breaching Party does not cure the breach or end the violation within the time specified by the non-breaching Party or immediately terminate this Agreement if cure of such breach is not possible.
5.03	Termination Without Cause.  Either party to this Agreement may terminate the Agreement upon provision of sixty (60) days prior written notice.
5.04	Effect of Termination. 
5.04.1	Disposal of PHI. Except as provided in paragraph 5.04.02 of this Section, upon termination of this Agreement, for any reason, Contractor shall return or destroy all PHI received from Optometrist, or created or received by Contractor on behalf of Optometrist, at the direction of Optometrist.  Contractor shall request, in writing, PHI that is in the possession of subcontractors or agents of Contractor.
5.04.2	In the event the Contractor determines that returning or destroying the PHI is infeasible, Contractor shall provide to Optometrist notification of the conditions that make return or destruction infeasible.  If return or destruction of PHI is infeasible, Contractor shall extend the protection of this Agreement to such PHI, for so long as Contractor maintains such PHI.  Following the termination of this Agreement, Contractor shall not disclose PHI except to Optometrist or as required by Law.
Article VI.
Miscellaneous
6.01	Regulatory References.  A reference in this Agreement to a section in the HIPAA Rules means the section as in effect or as amended.
6.02	Amendment.  This Agreement may be amended upon the mutual written agreement of the parties.  Upon the enactment of any law or regulation affecting the use or disclosure of PHI, or the publication of any decision of a court of the United States or any state relating to any such law or the publication of any interpretive policy or opinion of any governmental agency charged with the enforcement of any such law or regulation, either party may, by written notice to the other party, and by mutual agreement, amend the Agreement in such manner as such party determines necessary to comply with such law, policy, decision or regulation.  If the other party disagrees with such amendment, it shall so notify the first party in writing within thirty (30) days of the notice. If the parties are unable to agree on an amendment within thirty (30) days thereafter, then either of the parties may terminate the Agreement on thirty (30) days written notice to the other party.
6.03	Survival.  The obligations of Contractor under Section 5.04.2 of this Agreement shall survive the termination of this Agreement.
6.04	Interpretation.  Any ambiguity in this Agreement shall be resolved in favor of a meaning that permits Optometrist to comply with the HIPAA Rules. In the event of any inconsistency or conflict between this Agreement and any other agreement between the parties, the terms, provisions and conditions of this Agreement shall govern and control. In the event of an inconsistency between the provisions of the Agreement and the mandatory terms of the HIPAA Rules, as may be amended from time to time by HHS or as a result of interpretations by HHS, a court, or another regulatory agency with authority over the Parties, the interpretation of HHS, such court or regulatory agency shall prevail. In the event of a conflict among the interpretations of these entities, the conflict shall be resolved in accordance with rules of precedence. Where provisions of this Agreement are different from those mandated by the HIPAA Rules, but are nonetheless permitted by the HIPAA Rules, the provisions of the Agreement shall control.
6.05 No Third-Party Beneficiary.  Nothing express or implied in this Agreement is intended to confer, and nothing herein shall confer, upon any person other than the parties and the respective successors or assigns of the parties, any rights, remedies, obligations, or liabilities whatsoever.
6.06 Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of California. 



